Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2009

Salon Tropicana Midvale, Inc., a Utah corporation v.
City of Midvale, a municipal corporation : Brief of
Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
H. Craig Hall; Chapman & Cutler; Attorney for Appellee.
W. Andrew McCullough, LLC; Attorney for Appellant.
Recommended Citation
Brief of Appellee, Salon Tropicana Midvale, Inc. v. Midvale City Corp., No. 20090057 (Utah Court of Appeals, 2009).
https://digitalcommons.law.byu.edu/byu_ca3/1469

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS
STATE OF UTAH
SALON TROPICANA MIDVALE, INC., a
Utah corporation,
Plaintiff/Appellant,
Case No. 20090057-CA
v.
CITY OF MIDVALE, a municipal
corporation,
Defendant/Appellee.
APPEAL FROM A JUDGMENT OF THE THIRD DISTRICT COURT
OF SALT LAKE COUNTY, UTAH
HON. MICHELLE CHRISTIANSEN

BRIEF OF APPELLEE

H. CRAIG HALL
JENNIFER A. BROWN
CHAPMAN AND CUTLER LLP
201 S. Main Street, Suite 2000
Salt Lake City, UT 84111
(801)533-0066
(801) 533-9595 (facsimile)

TABLE OF CONTENTS
TABLE OF CONTENTS

ii

TABLE OF AUTHORITIES

iv

STATEMENT OF JURISDICTION

1

ISSUE PRESENTED FOR REVIEW

1

CONSTITUTIONAL PROVISIONS, STATUTES, AND ORDINANCES
AT ISSUE

2

STATEMENT OF THE CASE

3

Nature of the Case

3

Response to Appellant's Statement of Facts

3

Appellee's Statement of Facts

6

SUMMARY OF ARGUMENT

10

ARGUMENT

11

I.

APPELLANT DID NOT PRESERVE ITS DUE PROCESS
ARGUMENT FOR APPEAL. HOWEVER, EVEN IF THE
ISSUE WAS PROPERLY PRESERVED, THE REVOCATION
OF APPELLANT'S CONDITIONAL USE PERMIT DID NOT
VIOLATE APPELLANT'S RIGHT TO DUE PROCESS
A.
B.

11

Appellant Did Not Raise an Objection to the Procedure
Before Either the Planning Commission or City Council

11

The Administrative Procedure Followed by the Planning
Commission was Proper

12

1.
2.

A Conditional Use Permit May be Revoked
Without Judicial Assistance

12

Administrative Proceedings are the Intended
Procedure for Land Use Decision

15

ii

II.

THE DECISION OF THE PLANNING COMMISSION WAS
SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD

16

A.

A Conditional Use Permit is Controlled by Statute

16

B.

The CUP Required Appellant to Affirmatively Act to
Monitor and Control Activity in its Parking Lot
If Appellant Believed that the Conditions Associated with the CUP
Were Unreasonable, it Had an Obligation to Appeal them at the Time
they Were Imposed

C.

D.

18
20

The Record Contains Substantial Evidence Supporting the Decision
to Revoke the CUP

21

CONCLUSION

23

CERTIFICATE OF SERVICE

24

APPENDIX
A.

Statutes and Ordinances

B.

Excerpts from Record Binder, bearing page numbers App.-Rec. 1-64.

iii

TABLE OF AUTHORITIES
Cases
14th Street Gym, Inc. v. Salt Lake City Corporation, 183 P.3d 262
(Utah Ct. App. 2008)

18, 19

438 Main St. v. Easy Heat, Inc., 2004 UT 72, 99 P.3d 801 (Utah
2004)

22

Bergman v. Burke, 2009 UT App. 146 (Utah Ct. App. 2009)

22

Bradley v. Payson City Corp., 70 P.3d 47, 52 (Utah 2003)

21

Diamond B-YRanches v. Tooele County, 2004 UT App. 135, 91
P.3d 841 (Utah App. 2004)

16

Fox v. Park City, 2008 UT 85, 200 P.3d 182 (Utah 2008)

1, 2

Juback v. Dept. of Workforce Serv., 2005 UT App 421 (Utah Ct.
App. 2005)

2

Mallinckrodt v. Salt Lake County, 983 P.2d 566 (Utah 1999)

5

Parduhn v. Bennett, 2005 UT 22, J 30, 112 P.3d 495 (Utah 2005)

6

Salt Lake City Mission v. Salt Lake City, 2008 UT 31, 184 P.3d
599 (Utah 2008)
Showalter Motor Co. v. Dep 't of Workforce Servs, 2004 UT App
220 (Utah Ct. App. 2004)
State v. Olsen, 860P.2d332 (Utah 1993)

20
6
22

T.H. v. R.C. (In re E.H.), 2006 UT 36,5 64, 137 P.3d 809 (Utah
2006)
Taft v. Draper City, 2006 UT App. 315 (Utah Ct. App. 2006)
Whiting v. Clayton, 617 P.2d 362 (Utah 1980)

IV

5
22
12, 13

Statutes
U.C.A. § 10-9a-302

2, 13

U.C.A. § 10-9a-507(2)(a) and (b)

2, 16

U.C.A. § 10-9a-701(l)

2, 15

U.C.A. § 10-9a-701(2)

20

U.C.A. § 10-9a-801

3

U.C.A. § 10-9a-801(l)

20

U.C.A. § 10-9a-801(3)(a)

2,9

Ordinances
Midvale City Code § 17-3-13.A.2

3, 21

Midvale City Code § 17-3-4

17

Midvale City Code § 17-3-4.G

3, 13, 14

Rules
Utah R. App. Proc. 24(a)

5

Utah R. App. Proc. 24(a)(l 1)(C)

4

v

IN THE UTAH COURT OF APPEALS
STATE OF UTAH
SALON TROPICANA MIDVALE, INC., a
Utah corporation,

BRIEF OF APPELLEE

Plaintiff/Appellant,
Case No. 20090057-CA
CITY OF MIDVALE, a municipal
corporation,
Defendant/Appellee.
The City of Midvale ("Midvale" or the "City"), by and through its attorneys,
hereby submits its Brief of Appellee.
STATEMENT OF JURISDICTION
Midvale accepts Appellant's Statement of Jurisdiction and agrees that jurisdiction
in this Court is proper.
ISSUE PRESENTED FOR REVIEW
As explained herein, there is only one properly preserved issue on appeal: whether
the decisions of the Midvale City Planning Commission (the "Planning Commission")
and Midvale City Council (the "City Council") to revoke Appellant's Conditional Use
Permit (the "CUP") were arbitrary and capricious. In this regard, this Court is not tasked
with reviewing the trial court's ruling, but rather is limited to a review of the land use
authority's decision. Fox v. Park City, 2008 UT 85, 200 P.3d 182 (Utah 2008) ("Like the
1

review of the district court, our review is limited to whether a land use authority's
decision is 'arbitrary, capricious, or illegal.'")J

"A land use authority's decision is

arbitrary or capricious only if it is not 'supported by substantial evidence in the record.'
A land use authority's decision is illegal if it 'violated a law, statute, or ordinance in
effect at the time the decision was made."' Id?
CONSTITUTIONAL PROVISIONS. STATUTES AND ORDINANCES AT ISSUE
In addition to the constitutional and statutory provisions mentioned by Appellant
in its brief ("Appellant's Brief), the following statutes and ordinances are at issue:
U.C.A. § 10-9a-302
U.C.A. § 10-9a-507(2)(a) and (b)
U.C.A. § 10-9a-701(l)

Appellant invites this Court to depart from this well-established standard of review
by stating that "while the Planning Commission may deserve some deference in
such a decision, the Court is certainly empowered to review the factual
determination with a more neutral eye, and outside of the presence of a bunch of
upset property owners." Appellant's Brief, p. 24. This statement completely
misconstrues the role of this Court, because statutory provisions make clear that
this Court is instructed to presume that a decision, ordinance, or regulation made
under the authority of U.C.A.§ 10-9a-801 is valid and to determine only whether
or not the decision, ordinance or regulation is arbitrary, capricious, or illegal.
U.C.A. § 10-9a-801(3)(a).
Appellant also claims to have preserved the issue of whether the procedure
followed by the City in revoking the CUP violated Appellant's due process rights.
However, Appellant never raised any objection before either the Planning
Commission or City Council, as Appellant itself concedes by pointing to its
motion for summary judgment before the district court as the instance in which it
claims to have preserved the issue for appeal. However, because Appellant failed
to raise an objection during the City's proceedings, it cannot be considered on
appeal. See Juback v. Dept. of Workforce Serv., 2005 UT App 421 (Utah Ct. App
2005) ("Because Petitioner failed to raise this argument in the proceedings before
the administrative agency, we will not consider it for the first time on appeal.")
See p. 10 supra.
2

U.CA. § 10-9a-801
Midvale City Code § 17-3-13.A.2.
These ordinances are included in the Appendix hereto.
STATEMENT OF THE CASE
Nature of Case
The Planning Commission revoked Appellant's CUP, pursuant to Midvale City
Code § 17-3-4.G., based upon a determination that Appellant had violated numerous
conditions of the CUP. Appellant appealed to the City Council. On appeal, the City
Council determined that the record established before the Planning Commission
supported a finding that the conditions of the CUP had indeed been violated and upheld
the revocation.
Appellant again appealed, to the Third Judicial District Court for the State of Utah.
The district court reviewed the record that was established before the Planning
Commission, as well as the transcript of proceedings before the City Council, and again
found that the record contained substantial evidence that the conditions of the CUP had
been violated. Accordingly, it affirmed the decision of the Planning Commission and
City Council.
Appellant has appealed again, and this Court is now presented with the issue of
whether the City's determination was arbitrary or capricious.
Response to Appellant's Statement of Facts
Given the unique nature of this Court's review (i.e., this proceeding is not a review
of the actions taken by the trial court), the "record" on appeal consists entirely of the
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documents introduced and testimony provided during the proceedings before the
Planning Commission, as well as the written decisions of the Planning Commission and
City Council. Initially, when the record was prepared and indexed by the trial court for
purposes of this appeal, the binder containing the record as established before the
Planning Commission and City Council (the "Record Binder") was not included.
Appellant filed a motion to supplement the record, which was granted. Accordingly, the
trial court was instructed to supplement and re-index the record.3
Thus, when preparing its brief, Appellant had the appropriate record available to
which to cite, but it did not do so. Throughout Appellant's Statement of Facts, Appellant
cites to the trial court's files (the "Trial Court Record"), rather than the Record Binder.
Compounding this problem, Appellant cites to pages in the Trial Court Record that were
stricken from the record by the trial court. Pages 162-174 and 177-187 of the Trial Court
Record are documents that Appellant improperly attempted to introduce to the trial court
as exhibits to its memorandum in support of its motion for summary judgment, even
though they were not part of the Record Binder. The City moved to strike those exhibits
R. at 191-197. Recognizing that its review was limited to the Record Binder, the trial
court granted that motion on December 29, 2008. R. at 251.

Unfortunately, although the Record Binder was then included as part of the record,
it was assigned only one page number by the district court: 351. The internal
pages of the Record Binder were not individually numbered. Locating a specific
page within this binder based upon a general description would likely be
problematic for this Court. In order to most effectively address this issue,
pursuant to Utah R. App. Proc. 24(a)(l 1)(C), Appellee has included in its
Appendix copies of the pages in the Record Binder to which it cites, numbered
sequentially, and refers to those documents as "App.-Rec." and the corresponding
page number.
4

Appellant's Statement of Facts does not comply with Utah R. App. Proc. 24(a)(7)
or (e) because its citations are not to the Record Binder. This Court's review is limited to
the Record Binder, and Appellant's citations to anything other than the Record Binder
should be disregarded.^
Furthermore, even if this Court determines that Appellant's citations are sufficient,
Appellant has failed in its burden of marshaling the facts in the Record Binder that
support the City's decision, and then demonstrating how such facts did not constitute
sufficient evidence to meet the "substantial evidence" standard. See Mallinckrodt v. Salt
Lake County, 983 P.2d 566 (Utah 1999) (To prove that a decision is not supported by
substantial evidence, the appealing party has the obligation to marshal all of the evidence
supporting the findings and show that despite the supporting facts and in light of the
conflicting evidence, the findings are not supported by substantial evidence).
Appellant is not allowed to just marshal some of the evidence, but is required to
"present 'every scrap of competent evidence . . . which supports the very findings the
appellants resists' and then 'ferret out a fatal flaw in the evidence.'" T.H. v. R.C. (In re
£.#.), 2006 UT 36, 5 64, 137 P.3d 809 (Utah 2006). Appellant is then required to
describe how the evidence presented related to and supported the City's conclusion:
To appropriately marshal evidence, parties must 'provide a precisely
focused summary of all of the evidence supporting the findings they
challenge. This summary must correlate all particular items of evidence
with the challenged findings and then convince us that the [deciding body]
erred in the assessment of that evidence to its findings.' Indeed, parties
challenging factual findings must 'fully embrace the adversary's position'
and play 'devil's advocate.'
Appellant's Statement of Facts is subject to a separate motion to strike that has
been filed concurrently herewith pursuant to Rule 22 of the Utah Rules of
Appellate Procedure.
5

Parduhn v. Bennett, 2005 UT 22,5 30, 112 P.3d 495 (Utah 2005).
In light of Appellant's failure to meet its marshaling burden, this Court should
hold that the findings of fact supporting Midvale City's decision should not be disturbed.
Showalter Motor Co. v. Dep't of Workforce Servs, 2004 UT App 220 (Utah Ct. App.
2004).
Appellee's Statement of Facts
1.

In 2003, Appellant applied for the CUP from the City of Midvale for live

entertainment and dancing. The CUP was necessary because live entertainment and
dancing was not a permitted use in the zone assigned to the real property. App.-Rec. 3437.
2.

Although the CUP was issued, it was based upon certain conditions that

were intended to mitigate the impact of the proposed use on the surrounding
neighborhood and businesses. Among other things, these conditions required Appellant
to affirmatively monitor and act to prevent criminal activities in its parking lot and to
require those individuals who could not be admitted (due to the maximum occupancy of
the building) to leave the premises. App.-Rec. 38-39.
3.

Subsequent to the issuance of the CUP in April 2003, Appellant's owners

provided Midvale City with a letter affirmatively stating that in order to comply with the
decision of the Planning Commission, Salon Tropicana "accepted] and agree[d] to
follow and enforce the special conditions required by the Commission . . ." App.-Rec.
40.
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In May 2005, the Planning Commission conducted a review of Appellant's

CUP, at which time it found that Appellant had violated its conditions including, but not
limited to, allowing drinking, loitering, and other illegal activities in the parking lot.
App.-Rec. 41-42.
5.

However, the Planning Commission allowed Appellant an opportunity to

submit a plan as to how it would comply with the conditions required to maintain the
CUP. Id.
6.

On June 8, 2005, the Planning Commission determined that it would not

revoke the CUP, subject to Appellant's compliance with certain conditions, including a
recitation of the original conditions from 2003. App.-Rec. 43-44.
7.

Appellant again affirmed that it was responsible for complying with those

conditions, and submitted a security plan that included a statement that "No individuals
will be allowed to linger in the Parking Lot, Suspicious activity will be reported to the
Midvale Police Department immediately." App.-Rec. 45.
8.

In 2008, upon receiving complaints that the conditions of the CUP were

once again (or still) being violated, the City notified Appellant that a hearing would be
conducted pursuant to Midvale City Code § 17-3-4.G. to determine whether Appellant's
CUP should be revoked.
9.

At the September 10, 2008 hearing before the Planning Commission,

Appellant's counsel stipulated to the production, introduction and admission to the
Planning Commission of police reports (App.-Rec. 3) which established that between the
dates of April 27, 2008 and June 8, 2008, Midvale City police made thirty-five arrests for
open container or other alcohol violations, twenty-four arrests for lewdness, and three
7

arrests for cocaine possession, all in the parking lot of Appellant's business. R. at 351
(tabs labeled "Alcohol Violations," "Lewdness," and "Drug Offenses.").5
10.

In addition, during approximately the same time period, Midvale City

police made numerous additional arrests in the parking lot for offenses including, but not
necessarily limited to, disorderly conduct, unlawful consumption of alcohol by a minor,
and stolen vehicles, and responded to reports of fights or assaults at the premises. R. at
351 (tabs labeled "Assaults," "Vehicle Theft," and "Miscellaneous").
11.

The Planning Commission also heard statements from numerous

individuals, including residents and business owners adjacent to Appellant's business
(App.-Rec. 13-21), Appellant's counsel (App.-Rec. 7-8, 23), Appellant's owner (App.Rec. 9-12, 24-31), Appellant's head of security (App. Rec. 8-9), and other employees of
Appellant (App.-Rec. 16, 18, 20-21, 23).
12.

While Appellant fully participated in the hearing, and had counsel present,

at no time did Appellant raise an objection to the hearing, or the process used by the
Planning Commission in determining whether Appellant had violated the conditions of
the CUP and the appropriate remedy for such violations.
13.

At the conclusion of the meeting, the Planning Commission determined that

Appellant had violated the terms of the CUP.6 Based upon Appellant's violations, and
5

Because these documents are somewhat voluminous, and are easily located within
the Record Binder marked R. 351 due to the labeled tabs, these documents are not
reproduced as part of the Appendix.

6

The violated conditions included, but were not necessarily limited to, those that
state that "there shall be no drinking, loitering, or any illegal activity allowed in
the parking lot or on adjacent property" and that "if security officers are required
to turn people away from the establishment or the parking lot, these people shall
be required to leave the premises."
8

the prior opportunity given to Appellant to comply with the terms of the CUP in spite of
being informed of nearly identical violations in 2005, the Planning Commission
determined that revocation was appropriate. App.-Rec. 32.
14.

Appellant appealed the Planning Commission's decision to the City

Council.
15.

On October 7, 2008, the City Council reviewed the record created before

the Planning Commission, and gave Appellant and its counsel an opportunity to be heard.
While Appellant again availed itself of this opportunity and again had counsel present, it
once again lodged no objection to the procedure being utilized nor claimed that its due
process rights were being violated.
16.

At the conclusion of the hearing held on Appellant's appeal, the City

Council determined that the evidence before the Planning Commission supported a
finding that the conditions of the CUP had been violated, and voted to affirm the
Planning Commission's decision. App.-Rec. 46-48.
17.

Appellant appealed to the Third District Court for the State of Utah. There,

for the very first time, Appellant claimed that its due process rights had been violated by
the proceedings before the Planning Commission and City Council. Appellant also
claimed that the decisions of the Planning Commission and City Council were arbitrary,
capricious, or illegal.
18.

Utilizing the same standard for review that applies to this Court's review of

this matter set forth in U.C.A. § 10-9a-801(3)(a), the Third District Court determined that
substantial evidence existed in the record to support the decision of the Planning
Commission and City Council, and therefore affirmed that decision. R. 256-258.
9

SUMMARY OF ARGUMENT
Appellant did not properly preserve its due process argument for appeal.
Appellant made no objection or otherwise challenged the procedure utilized by the
Planning Commission and City Council when the CUP was revoked. Appellant cannot
raise the argument that its due process rights were violated on appeal when it failed to
preserve it during the administrative proceedings. Even if Appellant did preserve this
issue, the procedure followed by the City was proper, prescribed by statute, and
adequately provided the Plaintiff with due process.
With regard to the issue of whether substantial evidence exists in the record to
support the City's decision, Appellant has failed to marshal the evidence and therefore
the findings of the Planning Commission should not be disturbed. Even if Plaintiff met
its marshalling burden, the City's decision was not arbitrary, capricious or illegal because
substantial evidence existed to support a finding that the conditions of the CUP had been
violated. Those conditions required Appellant to take affirmative action to ensure that no
drinking, loitering, or illegal activity occurred in its parking lot. Appellant was required
to submit a security plan detailing how it would ensure its compliance with such
conditions. Accordingly, Appellant cannot now claim that it cannot be held responsible
for the actions of third parties that resulted in violations of the CUP.

10

ARGUMENT
I.

APPELLANT DID NOT PRESERVE ITS DUE PROCESS ARGUMENT
FOR APPEAL. HOWEVER, EVEN IF THE ISSUE WAS PROPERLY
PRESERVED, THE REVOCATION OF APPELLANT'S CONDITIONAL
USE PERMIT DID NOT VIOLATE APPELLANT'S RIGHT TO DUE
PROCESS.

A.
Appellant Did Not Raise an Objection to the Procedure Before Either the
Planning Commission or City Council.
Although Appellant claims to have preserved its argument that the City revoked
Appellant's CUP without a proper proceeding because it made the argument in its motion
for summary judgment before the Third District Court, this was in fact too late to
preserve this issue. Instead, Appellant was required to object before the Planning
Commission and/or the City Council if it believed that the process was violating its right
to due process. See Juback v. Dept. of Workforce Serv., 2005 UT App. 421 (Utah Ct.
App. 2005) ("Because Petitioner failed to raise this argument in the proceedings before
the administrative agency, we will not consider it for the first time on appeal.").
The proceedings before the Third Judicial District Court of Utah were in fact
appellate proceedings, in which the district court was limited to a determination of
whether the underlying decision was supported by substantial evidence in the record.
Appellant could not, for the first time, claim in the district court that the proceedings
before the Planning Commission and City Council violated its right to due process.
Appellant fully participated in both the meeting of the Planning Commission and
City Council. Appellant was represented by counsel, who addressed the Planning
Commission and City Council, respectively, at each proceeding. Appellant itself had
numerous individuals present at each meeting (principals of the entity, as well as
11

employees of its business) who also addressed the Planning Commission and City
Council. The transcript of the proceedings demonstrates that Appellant and/or its counsel
had numerous opportunities during the meeting to speak, answer questions posed by the
City representatives, and make closing remarks. While Appellant certainly availed itself
of these opportunities, at no time did Appellant object that its due process rights were
being violated by the proceedings. Accordingly, Appellant did not properly preserve this
issue for appeal and this Court should decline to address it now.
B.
Proper.

The Administrative Procedure Followed by the Planning Commission was

Even if this Court considers Appellant's newly raised argument, the administrative
procedure followed by the Planning Commission in revoking Appellant's conditional use
permit was proper and did not violate Appellant's right to due process.
1.

A Conditional Use Permit May be Revoked Without Judicial
Assistance,

Although Appellant attempts to make much of the fact that the Planning
Commission's revocation of the CUP through administrative means was somehow
improper, and cites Whiting v. Clayton, 617 P.2d 362 (Utah 1980), in support of such
argument, Whiting simply does not hold that Midvale City was without legal authority to
revoke Appellant's CUP through a public hearing. To the contrary, Whiting specifically
affirms that a license may be revoked through such procedure.

In affirming the

revocation of a liquor license through the administrative procedure defined by ordinance,
the Utah Supreme Court stated "it is not necessary that there be a judicial determination
that a public nuisance exists before a beer license may be revoked," Id. at 365, and that
revocation of the club's beer license "was clearly within the authority and sound
12

discretion of the City Council." Id. The error identified by the Utah Supreme Court in
Whiting

was not that the municipality had revoked the liquor license through

administrative means, but that it had overreached its ordinance and had also revoked the
business and amusement licenses, which were not covered by the ordinance at issue:
"|A] municipal ordinance that only authorizes revocation of the liquor license as a result
of the creation of a nuisance cannot be used to circumvent the requirements of a statute
with respect to the abatement of a public nuisance through injunction, nor can it be given
effect beyond its scope and used as the basis for revoking other licenses." Id. (emphasis
added).
Here, the Planning Commission did not take any action beyond the scope
authorized by Midvale City Code § 17-3-4.G.--that of determining whether violations of
the CUP had occurred and revoking the CUP once that decision was rendered in the
affirmative. The fact that a planning commission may make land use decisions through
administrative hearings is specifically contemplated by U.C.A. § 10-9a-302, which sets
forth municipal planning commission powers and duties. Provided within that section is
a requirement that the application processes allow the "participant to be heard in each
public hearing on a contested application." Appellant was provided with notice and due
process as set forth in both Utah Code and Midvale City Code, and the Planning
Commission's revocation of the CUP was in compliance with applicable law 7

That Appellant received proper notice of the proceedings before the Planning
Commission and the City Council, and the intended purpose of those proceedings
was no surprise to Appellant are clear based upon the number of individuals
Appellant had present at the hearings prepared to speak in its defense.
13

Appellant compounds its error of claiming that the procedure followed by the City
was improper by mischaracterizing the purpose of the hearing before the Planning
Commission. See Appellant's Brief, p. 17 ("If the City wishes to use allegations of
nuisance to revoke the conditional use permit, it should proceed on that action and obtain
a judgment to that effect.

Attempting to short-circuit the process here is legally

insufficient."). However, Midvale City did not base the revocation of Appellant's CUP
on a finding of nuisance. Rather, the revocation was based upon a determination that
Appellant had violated the conditions of its CUP. Midvale City Code § 17-3-4.G.
specifically provides for such action:
"If the community and economic development department
determines that the holder of a conditional use permit or an administrative
conditional use permit is in violation of the terms or conditions upon which
the permit was issued, the community and economic development
department shall notify the permit holder and schedule a hearing before the
planning commission at which the permit holder must show cause to the
planning commission why the conditional use permit or administrative
conditional use permit should not be revoked. If the planning commission
determines that the terms or conditions of the permit have been violated, it
shall cause the permit holder to specify how the holder will promptly
comply with the terms and conditions of the permit, or it shall revoke the
permit,"
(emphasis added).
Here, the Planning Commission, pursuant to applicable ordinance, determined that
the conditions of the CUP had in fact been violated, and acted to revoke the permit, after
taking due notice of all of the information provided and the fact that Appellant had been
before the Planning Commission in 2005 and had already been provided with prior
opportunities to comply with the conditions of the CUP. The City did not seek to revoke
Appellant's business license, or liquor license, as neither was included within the specific
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ordinance at issue. The Planning Commission acted in accordance with state and local
law and, contrary to Appellant's argument, Whiting actually supports the Planning
Commission's actions.
2.

Administrative Proceedings are the Intended Procedure for Land Use
Decisions.

That an administrative hearing was the intended procedure for land use decisions
is made abundantly clear by Utah statute. For example, U.C.A. § 10-9a-701(1) requires
that each municipality adopting a land use ordinance establish one or more appeal
authorities to hear and decide: (a) requests for variances from the terms of the land use
ordinances; and (b) appeals from decisions applying the land use ordinances (emphasis
added). Subsection (3) goes on to require that as a condition precedent to judicial review,
each adversely affected person shall timely and specifically challenge a land use
authority's decision, in accordance with local ordinance. Appellant's argument that the
Planning Commission could not revoke the CUP without judicial assistance is simply
without support either in Utah's statutory or case law. Whiting does nothing more than
prohibit a municipality from reaching beyond the scope of its applicable ordinances, an
error that did not occur here. 8

Appellant repeatedly refers to the nuisance action that Midvale City has filed in
Third District Court and claims that the Planning Commission has somehow
circumvented that action by its ruling. However, nothing precludes Midvale City
from separately pursuing the various remedies available to it. Thus, while it is true
that Appellant's violations of the CUP quite likely created a nuisance in the
surrounding neighborhood, the issue before the Planning Commission was simply
that of whether Appellant had violated the conditions of the CUP, a matter tnat
was squarely within its authority and discretion.
15

II.

THE DECISION OF THE PLANNING COMMISSION WAS SUPPORTED
BY SUBSTANTIAL EVIDENCE IN THE RECORD
Given that the procedure utilized by the Planning Commission was proper, the

issue before this Court is rather straightforward-whether there was substantial evidence
in the record to support a finding that the conditions of the CUP had been violated. In
making this determination, the Court should keep in mind that a conditional use permit is
fundamentally different from either a business license or a liquor license because it
specifically contemplates that conditions not normally associated with either of those
licenses may need to be imposed in order to mitigate the impacts of the otherwise
disallowed use in the applicable zone.9
A.

A Conditional Use Permit is Controlled by Statute,

U.C.A. § 10-9a-507(2)(a) and (b) govern the issuance of conditional use permits.
Specifically, those statutory provisions provide:
(a)
A conditional use shall be approved if reasonable conditions
are proposed, or can be imposed, to mitigate the reasonably anticipated
detrimental effects of the proposed use in accordance with applicable
standards.
(b)
If the reasonably anticipated detrimental effects of a proposed
conditional use cannot be substantially mitigated by the proposal or the
imposition of reasonable conditions to achieve compliance with the
applicable standards, the conditional use may be denied.

Appellant refers to the City's citation of Diamond B-Y Ranches v. Tooele County,
2004 UT App. 135, 91 P.3d 841 (Utah App. 2004) in its pleadings before the
district court and claims that the City has exaggerated this case's support for the
City's position. Initially, it should be noted that the pleadings and arguments
before the district court are not subject to review here. However, substantively,
the City referred to this case in a footnote simply for the premise that a conditional
use permit has fundamental differences from a business license, as is also clearly
established by the different statutory treatment of conditional use permits from
other licenses discussed herein.
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Midvale City Code § 17-3-4 is consistent with Utah statute in that it
provides that "[t]here are certain uses that, because of unique characteristics or the
potential for detrimental impacts, may not be compatible in some areas of a zone
or may be compatible only if certain conditions are imposed."^
Accordingly, both Utah statute and Midvale Code contemplate that in order for a
conditional use permit to be issued, reasonable conditions may need to be imposed to
mitigate the impact of a use that would not normally be allowed. This is precisely what
occurred in this matter. In 2003, Appellant sought the CUP, and agreed to the conditions
that were imposed by the Planning Commission in exchange for the issuance of that
CUP. App.-Rec. 38-40. The conditions included an obligation on the part of Appellant
to affirmatively act to prevent criminal activity from occurring in the parking lot and to
require anyone who was unable to enter the Appellant's premises as the result of the
maximum occupancy limit to leave the parking lot. Id. Appellant never challenged the
propriety or enforceability of these conditions. In fact, Appellant specifically agreed to
the conditions of the CUP, reaffirmed its understanding of the conditions, and reiterated

Appellant misstates the basis and reasoning for the Planning Commission's
decision. See Appellate Brief, p. 23 ('The City claims that the very economical
viability of the property is why the conditional use permit must be withdrawn.");
("The business can stay, the City proclaims, as long as is [sic] it doesn't draw
enough customers to succeed") Id. However, Appellant fails to acknowledge that
live entertainment and dancing is not a permittee! use in the zone in which the real
property is located. The only way Appellant could engage in such activities is
through a conditional use permit. And, as the holder of the CUP, Appellant was
required to abide by the CUP's conditions. Obviously, a logical effect of the
violation of conditions that were imposed specifically to mitigate the impact of a
particular use on surrounding property owners would be that those property
owners would suffer. However, it was not the number of Appellant's customers
(after all, there was a maximum occupancy of 500 pursuant to the CUP), or the
impact upon neighboring property owners that formed the basis for revoking the
CUP—it was simply whether Appellant had violated the CUP's conditions.
17

its willingness to be bound by them in 2005, when faced with a possible revocation of the
CUP due to violations of those conditions.
B.
The CUP Required Appellant to Affirmatively Act to Monitor and Control
Activity in Its Parking Lot.
Because the Planning Commission was concerned about the impact that the
conditional use would have if the CUP was granted, numerous conditions of the CUP
required Appellant to take affirmative action to prevent that impact. App.-Rec. 38-39. [n
its attempt to claim, belatedly, that those conditions are improper, Appellant cites to 14th
Street Gym, Inc. v. Salt Lake City Corporation, 183 P.3d 262 (Utah Ct. App. 2008) for
the proposition that Appellant cannot be held responsible for the actions of third parties
and that the Planning Commission's revocation of its CUP was therefore arbitrary,
capricious, or illegal. However, 14th Street Gym dealt specifically with enforcement of
an order prohibiting any further violation on the part of the business itself and the actual
violations that had formed the basis of the order were offenses by the gyin 14th Street
Gym, 183 P.3d at 265. In addition, the city ordinance at issue allowed for revocation of a
business license upon a finding of a violation or conviction of any of various enumerated
offenses "with respect to the licensee or licensee's operator or agent." Id. (emphasis in
original). Therefore, because there was no evidence in the record of culpable conduct
specifically attributable to the gym, the court found the revocation of the gym's business
license to be arbitrary, capricious, or illegal. It should be noted, however, that the Utah
Court of Appeals indicated that it is possible that the acts of third parties could also
represent code violations by the gym if the gym knew of, should have known of, or
condoned the acts, but that there were no such findings to support those premises. In
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addition, the Utah Court of Appeals was careful to clarify that the city ordinance at issue
"does not speak to whether a provisional license may be conditioned on the conduct of
persons outside a licensee's knowledge or control."

Id,

Therefore, by its own

acknowledgement, the Utah Court of Appeals limited its decision to the revocation of a
business license, not a conditional use permit, in accordance with the specific language of
the city's ordinance at issue in that case.
Here, Appellant's CUP clearly required Appellant to monitor and control the
actions of third parties. While Appellant now claims that it was unaware of much of the
activity that formed the basis for revocation of the CUP, such lack of awareness is itself a
violation of the terms of the CUP and the security plan Appellant put into place in order
to comply with those terms. The conditions of the CUP imposed a duty upon Appellant
not to allow drinking, loitering, or any illegal activity within the parking lot or
neighboring property. The security plan required Appellant to actively patrol and
monitor the parking lot in order to "ensure compliance with the conditions" of the
permit. 11 14th Street Gym is both factually and legally distinguishable from this matter,
as carefully noted by the Utah Court of Appeals. Appellant simply did not comply with
the conditions of the CUP, and the City's revocation of the CUP was supported by
substantial evidence in the record.

Taken to its logical conclusion, Appellant's claim of ignorance of the activities in
its parking lot would render the conditions of the CUP meaningless—Appellant's
circular argument is that its failure to affirmatively ensure that it was fulfilling the
conditions of the CUP excuses it from its failure to meet those conditions; i.e.,
ignorance is bliss.
19

C.
If Appellant Believed that the Conditions Associated with the CUP Were
Unreasonable, it Had an Obligation to Appeal Them at the Time They Were Imposed.
Appellant's argument that it is unreasonable to hold it responsible for monitoring
the actions of third parties within the parking lot of the real property is untimely.

If

Appellant believed that the conditions requiring it to do just that^ were unreasonable, it
had an obligation to appeal their imposition at the time the CUP was granted. U.C.A. §
10-9a-701(2) states that, "as a condition precedent to judicial review, each adversely
affected person shall timely and specifically challenge a land use authority's decision, in
accordance with local ordinance." Appellant's failure to do so prevents it from asking
this Court to hold the conditions invalid. See U.C.A. § 10-9a-801(l) ("No person may
challenge in district court a municipality's land use decision made under this chapter, or
under a regulation made under authority of this chapter, until that person has exhausted
the person's administrative remedies as provided in Part 7, Appeal Authority and
Variances, if applicable."). Further, "where the legislature has imposed a specific
exhaustion requirement, a court will enforce it strictly. Strict enforcement of such a
provision dictates that if a party fails to exhaust its administrative remedies prior to filing
suit, the suit must be dismissed." Salt Lake City Mission v. Salt Lake City, 2008 UT 31,
184 R3d 599 (Utah 2008).

See, for example, the conditions stating that "[t]here shall be no drinking, loitering,
or any illegal activity allowed in the parking lot or on adjacent property" and "| iff
security officers are required to turn people away from the establishment or the
parking lot, these people shall be required to leave the premises.'' App.-Rec. 3839, 43-44. Each of these conditions imposes an affirmative obligation on
Appellant to monitor and control the activity within its parking lot. Furthermore,
the "security plan" to which Appellant repeatedly refers requires Appellant to
provide security guards within the parking lot for that very purpose.
20

Here, Appellant not only failed to appeal the Planning Commission's 2003
decision to impose the applicable conditions, Appellant specifically affirmed its
willingness to be subject to those conditions in 2003 and again in 2005 when the
Planning Commission considered revoking Appellant's CUP. App.-Rec. 40, 45. It
cannot now claim that those conditions are somehow unreasonable-it has failed to
exhaust its administrative remedies and the time for doing so is long past. See Midvale
City Code § 17-3-13.A.2. ("The city council shall hear appeals of planning commission
decisions with respect to a conditional use permit or small scale MPD. The appeal must
be filed with the city recorder within ten days of the planning commission's final
action,") (emphasis added).
D.
The Record Contains Substantial Evidence Supporting the Decision to
Revoke the CUP.
Since Appellant cannot now be heard to claim that the conditions imposed in
conjunction with the issuance of its CUP are improper or unenforceable, the sole issue
before this Court is whether the record contains substantial evidence to support the
revocation of Appellant's CUP. "Substantial evidence is defined as that quantum and
quality of relevant evidence that is adequate to convince a reasonable mind to support a
conclusion." Bradley v. Payson City Corp., 70 P.3d 47, 52 (Utah 2003). Here, evidence
was submitted to the Midvale Planning Commission in several forms:

(1) sworn

affidavits, App.-Rec. 49-64; (2) testimony from Midvale City police personnel, App.Rec. 5-6; (3) written police reports documenting incidents of illegal activity occurring in
the parking lot, R. at 351 (see internal tabs); (4) public statements regarding the impact of
perceived violations on the neighboring community, App.-Rec. 13-23; (5) statements by
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Mayor Joann Seghini, App.-Rec. 6; and (6) an acknowledgement by both counsel for
Appellant and Appellant's owner that violations of the CUP had in fact occurred.^ This
evidence is more than adequate to convince a reasonable mind that the terms of
conditional use had been violated, warranting a revocation.
While Appellant complains repeatedly in its brief that the hearings were conducted
improperly (but made no such objection at the hearings themselves),^ "Utah law has
long recognized that technical rules of evidence need not be applied to proceedings
before administrative agencies." Taft v. Draper City, 2006 UT App. 315 (Utah Ct. App.
2006). The caveat to this rule is that while hearsay evidence is admissible in proceedings
before administrative agencies, findings of fact cannot be based exclusively on hearsay
testimony. Id.

Here, the Planning Commission's findings of fact were based on

significant non-hearsay evidence and not exclusively on hearsay testimony. Accordingly,
the Planning Commission's decision was proper.^

See App.-Rec. 24, Tr. p. 91, where David Kifuri testified that up to 60 people were
allowed to congregate in the parking lot to await entrance into the premises, in
spite of conditions prohibiting loitering in the parking lot and stating that the
security officers require anyone who cannot enter the premises to leave.
"A party who fails to make a clear and timely objection waives the right to raise
the issue at the appellate level." State v. Olsen, 860 P.2d 332 (Utah 1993).
Appellant also claims, for the first time, that the trial court's order did not
adequately set forth the basis for revocation of the CUP. Initially, it should be
noted that the trial court was not a factfinder in this matter. Rather, the role of the
trial court was to review the record, in an appellate capacity to determine whether
the decision of the Planning Commission and the City Council was based on
substantial evidence. Moreover, to the extent that the trial court should have
included more particular findings of fact in its order, Appellant has waived its
right to challenge the sufficient of those factual findings because it failed to raise
the issue with the district court. See Bergman v. Burke, 2009 UT App. 146 (Utah
Ct. App. 2009) (citing 438 Main St. v. Easy Heat, Inc., 2004 UT 72, 99 P.3d 801
(Utah 2004)) (finding that appellant waived his challenge to the sufficiency of the
22

CONCLUSION
For the foregoing reasons, Midvale City respectfully requests that this Court
affirm the decisions of the Third Judicial District Court, Midvale City Council, and
Midvale City Planning Commssion, finding that substantial evidence existed in the record
to support the revocation of Appellant's CUP.
Respectfully submitted this /O

day of June, 2009
CHAPMAN AND CUTLER LLP

i\\
Brown
Attorneys for Defendant

district court's findings of fact because he failed to raise the issue with the district
court).
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Utah Code
Title 10 Utah Municipal Code
Chapter 9a Municipal Land Use, Development, and Management
Section 302 Planning commission powers and duties.
10-9a-302. Planning commission powers and duties.
The planning commission shall make a recommendation to the legislative body for:
(1) a general plan and amendments to the general plan;
(2) land use ordinances, zoning maps, official maps, and amendments;
(3) an appropriate delegation of power to at least one designated land use authority to hear and act on a
land use application;
(4) an appropriate delegation of power to at least one appeal authority to hear and act on an appeal from
a decision of the land use authority; and
(5) application processes that:
(a) may include a designation of routine land use matters that, upon application and proper notice, will
receive informal streamlined review and action if the application is uncontested; and
(b) shall protect the right of each:
(i) applicant and third party to require formal consideration of any application by a land use authority;
(ii) applicant, adversely affected party, or municipal officer or employee to appeal a land use authority's
decision to a separate appeal authority; and
(iii) participant to be heard in each public hearing on a contested application.
Renumbered and Amended by Chapter 254, 2005 General Session
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Utah Code
Title 10 Utah Municipal Code
Chapter 9a Municipal Land Use, Development, and Management
Section 507 Conditional uses.
10-9a-507. Conditional uses.
(1) A land use ordinance may include conditional uses and provisions for conditional uses that require
compliance with standards set forth in an applicable ordinance.
(2) (a) A conditional use shall be approved if reasonable conditions are proposed, or can be imposed, to
mitigate the reasonably anticipated detrimental effects of the proposed use in accordance with applicable
standards.
(b) If the reasonably anticipated detrimental effects of a proposed conditional use cannot be substantially
mitigated by the proposal or the imposition of reasonable conditions to achieve compliance with applicable
standards, the conditional use may be denied.
Amended by Chapter 245, 2005 General Session
Renumbered and Amended by Chapter 254, 2005 General Session
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Utah Code
Title 10 Utah Municipal Code
Chapter 9a Municipal Land Use, Development, and Management
Section 701 Appeal authority required — Condition precedent to judicial review — Appeal authority duties.
10-9a-701. Appeal authority required — Condition precedent to judicial review -- Appeal
authority duties.
(1) Each municipality adopting a land use ordinance shall, by ordinance, establish one or more appeal
authorities to hear and decide:
(a) requests for variances from the terms of the land use ordinances; and
(b) appeals from decisions applying the land use ordinances.
(2) As a condition precedent to judicial review, each adversely affected person shall timely and
specifically challenge a land use authority's decision, in accordance with local ordinance.
(3) An appeal authority:
(a) shall:
(i) act in a quasi-judicial manner; and
(ii) serve as the final arbiter of issues involving the interpretation or application of land use ordinances;
and
(b) may not entertain an appeal of a matter in which the appeal authority, or any participating member,
had first acted as the land use authority.
(4) By ordinance, a municipality may:
(a) designate a separate appeal authority to hear requests for variances than the appeal authority it
designates to hear appeals;
(b) designate one or more separate appeal authorities to hear distinct types of appeals of land use
authority decisions;
(c) require an adversely affected party to present to an appeal authority every theory of relief that it can
raise in district court;
(d) not require an adversely affected party to pursue duplicate or successive appeals before the same or
separate appeal authorities as a condition of the adversely affected party's duty to exhaust administrative
remedies; and
(e) provide that specified types of land use decisions may be appealed directly to the district court.
(5) If the municipality establishes or, prior to the effective date of this chapter, has established a
multiperson board, body, or panel to act as an appeal authority, at a minimum the board, body, or panel
shall:
(a) notify each of its members of any meeting or hearing of the board, body, or panel;
(b) provide each of its members with the same information and access to municipal resources as any
other member;
(c) convene only if a quorum of its members is present; and
(d) act only upon the vote of a majority of its convened members.
Enacted by Chapter 254, 2005 General Session
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Utah Code
Title 10 Utah Municipal Code
Chapter 9a Municipal Land Use, Development, and Management
Section 801 No district court review until administrative remedies exhausted -- Time for filing -- Tolling of
time — Standards governing court review — Record on review — Staying of decision.
10-9a-801. No district court review until administrative remedies exhausted -- Time for filing «
Tolling of time — Standards governing court review — Record on review -- Staying of decision.
(1) No person may challenge in district court a municipality's land use decision made under this chapter,
or under a regulation made under authority of this chapter, until that person has exhausted the person's
administrative remedies as provided in Part 7, Appeal Authority and Variances, if applicable.
(2) (a) Any person adversely affected by a final decision made in the exercise of or in violation of the
provisions of this chapter may file a petition for review of the decision with the district court within 30 days
after the local land use decision is final.
(b) (i) The time under Subsection (2)(a) to file a petition is tolled from the date a property owner files a
request for arbitration of a constitutional taking issue with the property rights ombudsman under Section 1343-204 until 30 days after:
(A) the arbitrator issues a final award; or
(B) the property rights ombudsman issues a written statement under Subsection 13-43-204(3)(b)
declining to arbitrate or to appoint an arbitrator.
(ii) A tolling under Subsection (2)(b)(i) operates only as to the specific constitutional taking issue that is
the subject of the request for arbitration filed with the property rights ombudsman by a property owner.
(iii) A request for arbitration filed with the property rights ombudsman after the time under Subsection
(2)(a) to file a petition has expired does not affect the time to file a petition.
(3) (a) The courts shall:
(i) presume that a decision, ordinance, or regulation made under the authority of this chapter is valid; and
(ii) determine only whether or not the decision, ordinance, or regulation is arbitrary, capricious, or illegal.
(b) A decision, ordinance, or regulation involving the exercise of legislative discretion is valid if it is
reasonably debatable that the decision, ordinance, or regulation promotes the purposes of this chapter and is
not otherwise illegal.
(c) A final decision of a land use authority or an appeal authority is valid if the decision is supported by
substantial evidence in the record and is not arbitrary, capricious, or illegal.
(d) A determination of illegality requires a determination that the decision, ordinance, or regulation
violates a law, statute, or ordinance in effect at the time the decision was made or the ordinance or
regulation adopted.
(4) The provisions of Subsection (2)(a) apply from the date on which the municipality takes final action
on a land use application for any adversely affected third party, if the municipality conformed with the
notice provisions of Part 2, Notice, or for any person who had actual notice of the pending decision.
(5) If the municipality has complied with Section 10-9a-205, a challenge to the enactment of a land use
ordinance or general plan may not be filed with the district court more than 30 days after the enactment.
(6) The petition is barred unless it is filed within 30 days after the appeal authority's decision is final.
(7) (a) The land use authority or appeal authority, as the case may be, shall transmit to the reviewing
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court the record of its proceedings, including its minutes, findings, orders, and, if
available, a true and correct transcript of its proceedings.
(b) If the proceeding was tape recorded, a transcript of that tape recording is a true and correct transcript
for purposes of this Subsection (7).
(8) (a) (i) If there is a record, the district court's review is limited to the record provided by the land use
authority or appeal authority, as the case may be.
(ii) The court may not accept or consider any evidence outside the record of the land use authority or
appeal authority, as the case may be, unless that evidence was offered to the land use authority or appeal
authority, respectively, and the court determines that it was improperly excluded.
(b) If there is no record, the court may call witnesses and take evidence.
(9) (a) The filing of a petition does not stay the decision of the land use authority or authority appeal
authority, as the case may be.
(b) (i) Before filing a petition under this section or a request for mediation or arbitration of a
constitutional taking issue under Section 13-43-204, the aggrieved party may petition the appeal authority to
stay its decision.
(ii) Upon receipt of a petition to stay, the appeal authority may order its decision stayed pending district
court review if the appeal authority finds it to be in the best interest of the municipality.
(iii) After a petition is filed under this section or a request for mediation or arbitration of a constitutional
taking issue is filed under Section 13-43-204. the petitioner may seek an injunction staying the appeal
authority's decision.
Amended by Chapter 306, 2007 General Session
Amended by Chapter 363, 2007 General Session
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Chapter 17-3
ADMINISTRATION AND ENFORCEMENT
Sections:
17-3-1
17-3-2
17-3-3
17-3-4
17-3-5
17-3-6
17-3-7
17-3-8
17-3-9
17-3-10
17-3-11
17-3-12
17-3-13
17-3-14
17-3-15

Amendments to the zoning code or map.
Reviewing bodies.
Allowed use review.
Conditional use review.
Large scale master planned development (MPD).
Small scale master planned development (MPD).
Sign permit review.
Telecommunications.
Notice.
Termination of projects for inaction.
Penalties.
Licensing.
Appeals and reconsideration process.
Constitutional takings—Review and appeal.
Notice matrix.

17-3-1 Amendments to the zoning code or map.
Amendments to this title shall be made in the following manner:
A. Application. An applicant must file a written request for amendment with the
community and economic development department. The city council, planning commission,
or community and economic development department may initiate an amendment as
provided below. An owner applicant shall pay the filing fee prescribed by resolution and
shall file an application, which shall include, without limitation:
1. A list of the names and addresses (in label form) of all owners of all property for
which the amendment is requested and for all property within three hundred feet of the
boundaries of the area for which the amendment is requested;
2. The legal description of all property included; and
3. A written statement addressing the criteria required for approval pursuant to
subsection E of this section.
B. Hearings Before Planning Commission. The planning commission shall hold a public
hearing on all amendments to this title or to the zoning map. The community and economic
development director shall cause a notice, including a description of the property for which
the zoning amendment is requested, a brief explanation of the proposed zoning, and the
date, place and time of the public hearing, to be prepared as provided in Section 17-3-9.
The purpose of the notice is to reasonably inform surrounding property owners and
jurisdictions of the application. No minor omission or defect in the notice or mailing shall be
deemed to impair the validity of the proceedings to consider the application.
C. Action by Planning Commission. Following the public hearing, the planning
commission shall adopt a written recommendation to the city council, advising the council to
approve, disapprove, or modify the proposal. If the planning commission fails to take action
within thirty days of the close of the public hearing, the city council shall consider the matter
forwarded from the planning commission with a negative recommendation.
D. Hearing Before City Council. The city council must hold a public hearing on all
proposed amendments to this title or zoning map forwarded from the planning commission.
http://www.codepublJshing.com/ut/midvale.html
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Notice of the public hearing shall be consistent with subsection B of this section.
E. Criteria/Required Findings. The city's zoning is the result of a detailed and
comprehensive appraisal of the city's present and future land use allocation needs. In order
to establish and maintain sound, stable, and desirable development within the city, rezoning
of land is to be discouraged and allowed only under the limited circumstances herein
described. Therefore, the planning commission may recommend, and the city council may
grant, a rezoning application only if it determines, in written findings, that the proposed
rezoning is consistent with the policies and goals of the general plan and that the applicant
has demonstrated that the:
1. Proposed rezoning is necessary either to comply with the general plan proposed
land use map or to provide land for a community need that was not anticipated at the time
of adoption of the general plan;
2. Existing zoning was either the result of a clerical error or a mistake of fact, or
that it failed to take into account the constraints on development created by the natural
characteristics of the land, including but not limited to, steep slopes, flood plain, unstable
soils, and inadequate drainage; or
3. Land or its surrounding environs has changed or is changing to such a degree
that it is in the public interest to encourage redevelopment of the area or to recognize the
changed character of the area.
F. Temporary or Emergency Zoning. The city council may enact an ordinance, without a
public hearing or planning commission recommendation, which establishes temporary
zoning regulations for any part or all of the area within the municipality if the:
1. City council makes a written finding of compelling, countervailing public interest;
or
2. The area is not zoned.
Temporary zoning regulations may prohibit or regulate the erection, construction,
reconstruction, or alteration of any building or structure or any subdivision approval. The city
council shall establish a period of limited effect for the ordinance, which period may not
exceed six months. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-2 Reviewing bodies.
The community and economic development department (CEDD), the board of adjustment
(BOA), the planning commission (PC), and the city council (CC) each have the following
primary authority to review applications for compliance with this title:
Table 17-3-2
Reviewing IBodies
Type of Review
CEDD BOA
Administrative Lot Line
X
Adjustment
Appeal
X
X
Allowed Use
Appeal
X
X
Business License
X
Conditional Use
Appeal
Conditional Use-Administrative X
Appeal
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X
X
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|MPD
Large Scale
Appeal
Small Scale
Appeal
Noncomplying Structure
Plat Amendment
Subdivision/Condo
Title 17/Map Amendment
Variance

X

X

X

X
X

X
X

X
X
X
X

X
X
X
X

X
X
X

X

A. No building permit shall be valid for any structure unless the plans for the proposed
structure have been submitted to and have been approved by the community and economic
development department.
B. No new use shall be valid on any property unless the use is allowed in the zone or
unless a conditional use permit has been properly issued for the use.
C. No subdivision map shall be recorded unless all conditions of subdivision approval
have been satisfied or otherwise secured.
D. The community and economic development department initially reviews all complete
applications requiring action by the planning commission and recommends approval or
rejection to the planning commission, according to the type of application filed. The
community and economic development department may process one application at a time
per property or may process coordinated applications simultaneously.
E. The community and economic development department issues permits for allowed
uses, administrative lot line adjustments, administrative conditional uses, and building
permits and issues business licenses.
F. The planning commission reviews, and forwards a recommendation to the city
council regarding, each application for subdivision approval, subdivision plat amendment,
initial zoning, rezoning, condominium record of survey, master planned developments, and
amendments to this title.
G. The board of adjustment hears all requests for variances, special exceptions,
modifications of noncomplying structures and zoning appeals (except appeals relating to
conditional use permits, administrative conditional use permits and MPDs).
H. No review shall occur until all applicable fees are paid. (Ord. 8/10/2004O-25 § 1(5)
(part), 2004; Ord. 12-11-2001C § 2 (part), 2001)
17-3-3 Allowed use review.
A. Plan Review Process. The following process applies to all applications for new
development.
B. Initial Contact. An applicant for new development shall contact the planning and
zoning department to discuss the scope and purpose of the proposed development and the
requirements of this code, including that the proposed development:
1. Is an allowed use within the zone;
2. Complies with all applicable development requirements of the zone, including
building height, setback, front, side, and rear yards, and lot coverage;
3. Respects lot lines of a legally subdivided lot;
4. Complies with the parking requirements for the zone;
5. Conforms with applicable design guidelines, if any, for the zone;
6. Can adequately be serviced by roads, existing or proposed utility systems or
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lines; and
7. Pertains to land on which all tax assessments have been paid.
C. Preliminary Staff Review. The applicant shall provide planning and zoning staff with:
1. A statement of intended use;
2. Drawings in sufficient detail to allow staff to review the proposal for compliance
with this code;
3. The tax identification number for the parcel; and
4. A vicinity map to orient the parcel to its surrounding infrastructure and a
statement of intended use.
D. Development Review Committee. Staff shall schedule review of complete proposals
before the development review committee. The applicant shall appear before the
development review committee to address its concerns and to field input. A complete
proposal shall include:
1. Project identification (project name, location, developer and developer's address
and contact information);
2. Concept drawings which shall be either eight and one-half inches by eleven
inches or eleven inches by seventeen inches and shall include the following
a. Location and height of existing and proposed structures within the proposed
development and within two hundred feet of the proposed development;
b. Location of fire hydrants and street lights within two hundred fifty feet of the
proposed development;
c. Property lines and dimensions indicating total site area, parking and
driveway area, gross area of all buildings and structures, area of proposed landscaping
indicated as a percentage of lot coverage by landscaping;
d. North arrow;
e. Proposed buildings, parking areas, drive-aisle widths, road or driveway
lengths and landscaped areas. Indicate number and layout of proposed parking spaces;
f. Locations of access, curb cuts, gutters, sidewalks and proposed driveways
as well as proposed circulation pattern;
g. Public improvements and dedications;
h. Location and design of proposed walls, landscaping and exterior lighting;
i. Phasing plan, if any; and
j . Description and hours of intended uses.
3. Payment of the development review committee fee set by fee resolution.
E. Site Plan Review. The applicant shall cause a professional architect or engineer to
prepare nine copies of the site plan for site plan review based on development review
committee input, and must file a complete application with all associated fees. The site plan
drawings shall include:
1. General.
a. Dated drawings prepared on a twenty-two inch by thirty-four inch format;
b. Indicated scale shall be no less than one inch equals forty feet;
c. Name of project/development, address and developer's name.
2. Dimensions, Orientation and Legal Description.
a. Parcel dimensions;
b. North arrow;
c. Indicate adjacent streets and properties. Provide street names;
d. Names of adjacent property owners;
e. Centerlines of adjacent roads;
f. Tax ID number and legal description of site;
g. Present and proposed ownership.
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3.

Numerical Data. Indicate the following:
a. Total site area;
b. Parking and driveway area;
c. Buildings and structures (indicate floors);
d. Landscaped area (indicate percentage of total site area to be landscaped);
e. Building area (by use);
f. Required parking; and
g. Proposed hours of operation.
4. Location and Height of Structures. Indicate the following:
a. Existing and proposed structures on-site and on adjacent properties within
two hundred fifty feet; and
b. Setbacks for on-site and off-site structures.
5. Existing Improvements. Indicate the following:
a. All existing curbs, gutters, sidewalks and driveway approaches;
b. All existing sewer mains, water mains and fire hydrants within two hundred
fifty feet of the property;
c. All road dedication information;
d. Important features such as railroads, water courses, etc. within two
hundred fifty feet of the proposed development;
e. Existing street light locations.
6. Off-Street Parking and Loading. Provide location and layout of existing and
proposed facilities.
7. Points of Vehicular Access.
a. Provide location and size of vehicular entrances and exits.
b. Indicate circulation patterns and relationship of proposed driveways and
accesses to adjacent properties.
c. Indicate location of driveways for adjacent and/or facing properties.
8. Walls and Fences.
a. Indicate location and design of existing and proposed walls and fences.
b. Provide information describing height and proposed materials of
construction.
9. Exterior Lighting. Indicate location and height of existing and proposed exterior
lighting standards and/or fixtures.
10. Utility Information and Easements.
a. Indicate location and height of overhead power, communications or
transmission lines, or buried utility lines within two hundred fifty feet of proposed
development.
b. Provide existing and proposed utility easement information.
11. Landscaping. Indicate the following:
a. Location and dimension of all existing and proposed structures, property
lines, easements, parking lots, driveways, roadways, sidewalks, signs, dumpsters and
refuse areas, fences, recreation features, and any other property feature as determined by
the city planner;
b. Location, size and common species name of all vegetation to be retained;
c. Location, size and common species name of all new plants including trees,
shrubs, and flower bed areas;
d. Proposed grading of the site indicating contours at two-foot intervals
(berming in one-foot intervals);
e. Elevation of proposed fences and retaining walls;
f. Irrigation system (separate irrigation plan may be required); and
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g.

Quantitative data indicating the following:
i. Total area and percentage of the site in landscaped area,
ii. Total area and percentage of the site in drought tolerant plant species,
iii. Number, species and caliper size of all trees to be retained on the site,

and
iv.

Number, species and caliper size of all new trees to be planted on the

site.
12. Architectural and Engineering Data. Provide additional architectural or
engineering data as appropriate to adequately communicate proposed project scope or
intent in order to facilitate development review.
13. Building Elevations. Provide building elevations for new construction or exterior
modifications of existing buildings. Denote all colors and building materials.
14. Grading and Drainage Plan.
a. Provide a grading and drainage plan, including existing and proposed
topography within two hundred fifty feet of the proposed development;
b. Use two-foot contours unless ground slope is greater than five percent, in
which instance five-foot contours are appropriate; and
c. Show proposed storm drainage system, including pipe sizes and slopes,
catch basins, manholes, detention basins, etc. and proved drainage calculations.
15. Public Street Improvements.
a. Provide plan and profile drawings of proposed street construction, including
curb/gutter, sidewalk, park strip, asphalt paving; and
b. Provide drawings showing proposed and existing utility lines, including pipe
size and material, manholes, valves, inverts, pipe slopes and lengths, connections to
existing utility lines and appurtenances.
16. Future Phases. Show proposed future phases including proposed street
system.
F. Building Permit. Upon approval of the building and site plan drawings, and payment
of all applicable fees, the building department shall issue a building permit to the applicant.
G. Inspections. City staff shall inspect the project during construction through its
completion to verify conformance with approved plans.
H. Public Improvements. Each application for new development must include the
applicant's demonstration of its capacity to offer to bond for one hundred percent of the
value of all required public improvements, to provide, to construct and to dedicate required
public improvements. Required public improvements include but are not limited to:
1. Streets for internal circulation including sidewalk, curb and gutter according to
Midvale Standard Construction Specifications and Drawings. The applicant shall install
sidewalks consistent with the zone standards;
2. Off-site street improvements to mitigate demonstrated off-site impacts;
3. On and off-site sanitary and storm sewer lines, (including mains, manholes,
lateral, clean-outs, and treatment capacity sufficient to satisfy peak demand of the
subdivision (i.e., duty to serve letter)). Each lot shall be designed to hold its own stormwater
on-site unless otherwise approved by the city engineer;
4. Water lines and wet water rights and availability (i.e., duty to serve letter);
5. Street signs required on all roads interior to the development as well as where a
private road or street conflicts;
6. Fire hydrants; and
7. Street lighting consistent with the lighting standards for the zone.
L Rejected Uses. If an application does not meet the criteria set forth above, the
community and economic development department shall notify the applicant stating
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specifically which criteria have not been satisfied.
J. Disclaimer. No permit shall be valid if any of the criteria listed in this section has not
been met. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-4 Conditional use review.
There are certain uses that, because of unique characteristics or the potential for
detrimental impacts, may not be compatible in some areas of a zone or may be compatible
only if certain conditions are imposed. The community and economic development
department will evaluate all conditional use permit applications. The department may issue
administrative conditional use permits or may recommend to the planning commission
certain conditions of approval to applications for conditional use permits. The community
and economic development department, and the planning commission, shall review all
applications for a conditional use permit according to the following procedure:
A. Development Review Committee. If determined necessary by the community and
economic development department, an applicant shall attend a pre-application conference
with the development review committee to discuss the proposed improvements associated
with the conditional use or administrative conditional use and the conditions that the staff
would recommend to mitigate proposed adverse impacts. This meeting will allow other city
departments to provide comments on the application.
B. Application. An applicant must pay all appropriate fees and must file a complete
application. The applicant shall submit all information required in Section 17-3-3(B) through
(E), if applicable.
C. Notice/Posting. Upon receipt of a complete application, the community and economic
development department shall provide reasonable notice as provided in Section 17-3-9.
The planning commission shall conduct a public hearing on the conditional use permit
application and shall either approve, deny, or modify and approve the application. The
community and economic development department shall accept written public comment on
an administrative conditional use permit application and shall either approve, deny or modify
and approve the application.
D. Standards For Review. The city shall not issue a conditional use permit unless the
community and economic development department, in the case of an administrative
conditional use, or the planning commission, for all other conditional uses, concludes that
the application complies with the standards of review specific to the zone in which the use is
proposed.
E. Transferability. A conditional use permit runs with the land.
F. Expiration. Unless otherwise indicated, conditional use permits and administrative
conditional use permits shall expire one year from the date of approval, unless the
conditionally permitted use has commenced on the site. Prior to the expiration of the
conditional use permit, the planning commission may grant two additional extensions of up
to one year each if the applicant demonstrates that the extension would not result in an
unmitigated impact.
G. Revocation. If the community and economic development department determines
that the holder of a conditional use permit or an administrative conditional use permit is in
violation of the terms or conditions upon which the permit was issued, the community and
economic development department shall notice the permit holder and schedule a hearing
before the planning commission at which the permit holder must show cause to the planning
commission why the conditional use permit or administrative conditional use permit should
not be revoked. If the planning commission determines that the terms or conditions of the
permit have been violated, it shall cause the permit holder to specify how the holder will
promptly comply with the terms and conditions of the permit, or it shall revoke the permit.
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H. Appeals. Appeals must be pursuant to Section 17-3-13. (Ord. 7/11/2006O-10 § 1
(Exh. A) (part), 2006; Ord. 12-11-2001C § 2 (part), 2001)
17-3-5 Large scale master planned development (MPD).
Each large scale master planned development application shall be signed by all owners
of record, shall be processed as a conditional use and shall satisfy all conditional use permit
criteria outlined in the zone.
A. Large Scale MPD Application. Each large scale MPD application shall include the
following information:
1. Map of Existing Site. A map of the existing site which shows:
a. Vicinity map (not less than one inch equals one hundred feet in scale);
b. Scale and north arrow;
c. Site boundaries and dimensions;
d. Topography, with contours no greater than five-foot intervals;
e. Vegetation, location and type;
f. Soil quality;
g. One-hundred-year flood plain and high water areas;
h. Existing structures and their current uses;
i. Existing roads and other improvements;
j. Location of public utilities and utility easements; and
k. Such other data as the city may require.
2. Proposed Site Plan. A plan showing the details of the proposed MPD at a scale
no less than one inch equals one hundred feet (or one inch equals fifty feet) for sites less
than five acres. The plan must contain sufficient detail to allow the city to evaluate the land
planning, building design and other features of the proposed master planned development
and must contain the following:
a. Scale and north arrow;
b. Proposed name of the development;
c. Topography with finished contours at no greater than five-foot intervals;
d. The location and size of all existing and proposed buildings, structures and
improvements;
e. Natural and proposed vegetation and landscaping, streets, walkways,
parking lots, recreational amenities, plazas, etc.;
f. Proposed open spaces with indication of their proposed use and ultimate
ownership;
g. Proposed drainage system;
h. Proposed underground utility distribution and design (including
transformers);
i. Proposed traffic circulation with anticipated average daily traffic volume and
access to existing street system;
j . Sketch of architectural concepts of all new or remodeled buildings;
k. Dimensions and gross area of all structures, lots or parcels within the
project area;
I. General landscape plan; and
m. General lighting plan.
3. Representations. The application shall include:
a. A statement of the present and contemplated ownership, with current and
proposed tenants;
b. A legal description of the land, including all recorded and unrecorded real
property interests in the land;
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c. A proposed development schedule or phasing plan;
d. A mailing list of all property owners within three hundred feet of the MPD
boundary; and
e. A statement of the development objectives, including proposed uses,
parking requirements, height variances or density bonuses requested.
B. Development Agreement. In conjunction with the approval for any large scale MPD,
the owner shall execute a development agreement, to the satisfaction of the city attorney
and city council, in which the owner agrees to comply with the provisions of the conditional
use permit for the master planned development and provides security, to the satisfaction of
the city attorney and city council, for all on and off-site public improvements associated with
the MPD. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-6 Small scale master planned development (MPD).
Each small scale MPD shall be processed as a conditional use and shall satisfy all
conditional use permit criteria outlined in the zone. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-7 Sign permit review.
This code regulates to the maximum extent allowed by law.
A. Purpose. The purpose of this section is to provide minimum standards which are
intended to safeguard property, public health, safety, and general welfare and to help
establish a unique aesthetic character for the city through the establishment of guidelines
governing the size, height, design, location, display period, and maintenance of signs. In
order to help achieve this purpose, it is the goal of the general provisions as well as the
specific provisions in each zone:
1. To encourage signs that help to visually organize the activities of the city, lend
order and meaning to business identification, and make it easier for the public and delivery
services to identify and locate their destinations;
2. To encourage a positive business atmosphere;
3. To implement the urban design goals and policies of the city established in
Chapter 2 of the Midvaie City General Plan;
4. To improve the visual quality of thoroughfares and eliminate visual clutter by
limiting the types and display periods of temporary signs;
5. To minimize unnecessary distractions to motorists, protect pedestrians, and
provide safe working conditions for those persons who are required to install, maintain,
repair, or remove signs;
6. To eliminate the visual degradation imposed by billboards due to excessive
height and copy areas through the city-wide prohibition of such signs; and
7. To assure that all signs, in terms of size, scale, height, and location, are
compatible with adjacent land uses and with the size of development that they serve.
B. Scope.
1. It is not the intent of this section to regulate the message content of signs or to
regulate signs that are not visible to the general public.
2. In interpreting the provisions contained in this section, such provisions shall be
considered the minimum standards which are necessary to accomplish the purposes
described above.
C. Exceptions. The following signs are not regulated by this code:
1. Signs of a governmental nature for the control of traffic and other regulatory
purposes such as street signs, danger signs, railroad crossing signs and signs of public
service companies indicating danger and aids to service or safety;
2. Signs which are associated with public and quasi-public organization functions
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which are clearly of a temporary nature;
3. Interior signs;
4. Flags, emblems, or insignias of any nation or political subdivision;
5. Signs not exceeding one square foot in area and bearing only property
numbers, post box numbers or names of occupants of premises;
6. Legal notices, identification information, or directional signs erected by
governmental bodies;
7. Commemorative plaques of recognized historical agencies, or identification
emblems or symbols of religious orders; provided, that no such plaque, symbol or
identification emblem exceeds three square feet in area, and such that the plaque, symbol
or emblem be placed flat against a building; and
8. Existing signage which has been previously approved shall not be required to
comply with this chapter insofar as the initial installation is concerned. All other
requirements are in force.
D. Nonconforming Signs. A nonconforming sign shall not be reconstructed, raised,
moved, placed, extended or enlarged unless said sign is changed so as to conform to all
provisions of this chapter. Alterations shall not be interpreted to include changing the text or
copy of off-premises advertising signs, theater signs, outdoor bulletin or other similar signs
which are designed to accommodate changeable copy.
E. Abatement. Prohibited signs are Class C misdemeanors. The nonconforming sign
provisions of this chapter shall not be applicable to prohibited signs.
F. Permits. Except as provided in this code, it is unlawful to display, erect, relocate, or
alter any sign without first submitting a sign permit application to the planning and zoning
department in writing and obtaining a sign permit. When a city sign permit has been issued,
it is unlawful to change, modify, alter, or otherwise deviate from the terms or conditions of
said permit without prior approval of the building official and the planning and zoning
department. A written record of such approval shall be entered upon the original permit
application and maintained in the files of said city official. The application for a sign permit
shall be made by the owner or tenant of the property on which the sign is to be located, or
his/her authorized agent, or a licensed sign contractor, and shall be accompanied by the
following plans and other information:
1. The name, address and telephone number of the owner or persons entitled to
possession of the sign or control of the same and of the sign contractor or erector;
2. The location by street address of the proposed sign structure;
3. A site plan and elevation drawings of the proposed sign, caption of the
proposed sign and elevations of building facades if the application is for a wall sign. The site
plan shall include the proposed location of the sign in relation to the face of the building or
to the boundaries of the lot on which it is situated;
4. Plans indicating the scope and structural detail of the work to be done, including
details of all connections, guy lines, supports and footings, and materials to be used,
stamped by a professional engineer licensed in the state;
5. Application for, and required information for such application, an electrical pernnit
for all electric signs if the person building the sign is to make the electrical connection; and
6. A statement of sign value as personal property.
G. Permit Tag. A permit tag issued by the Midvale City department of community and
economic development must be affixed to each permanent sign in a manner that is visible
from the sidewalk or nearest convenient location.
H. Completion. If the work authorized under a sign permit has not been completed
within three months after date of issuance, said permit shall become null and void, and
there shall be no refund of any fee required by this section. An extension of time may be
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granted at the sole discretion of the city upon a showing of good cause.
I. Maintenance. All signs and advertising structures shall be maintained in good
condition. Signs relating to a product no longer available for purchase or to a business
which has moved shall be removed or the advertising copy removed within thirty days of
such unavailability, closure, or relocation unless said sign has been determined to be of
special historic or artistic value as determined by the Midvale City planning commission.
J. Size. The following criteria apply to calculating sign size:
1. Lot Frontage. If more than one use or business occupies a lot, the lot frontage
is to be used to calculate the sign sizes for a combined total of a ground or projecting sign,
not for each use. The total may then be divided between the uses.
2. Flat or Wall Signs. There may be any number of flat or wall signs, provided their
total does not exceed the maximum percentage of wall area coverage allowed.
K. Traffic Hazards. Signs or other advertising structures shall not be erected at the
intersection of any streets or driveways in such manner as to obstruct free and clear vision;
or at any location where by reason of the position, shape or color it may interfere with,
obstruct the view of, or be confused with any authorized traffic sign, signal device, or make
use of words, phrases, symbols or characters in such manner as to interfere with, mislead
or confuse vehicle operators.
1. At intersecting streets and within the clear view area, there shall be no signs
allowed, unless a sign is less than three feet in height as measured from the average grade
of the intersecting streets.
2. For signs over pedestrian ways, the clearance between the ground and the
bottom of any projecting or ground sign shall not be less than eight feet.
3. For signs over driveways for vehicular traffic, the minimum clearance shall be
fourteen feet.
4. For signs more than three feet in height and having less than an eight-foot
clearance, the front setback shall be the same as for buildings in that zoning district. In no
case shall the front setback be less than eighteen inches from the front property line as
measured from the leading edge of the sign.
L. Signs over Public Property. No sign shall be located on publicly owned land or inside
street rights-of-way except signs required and erected by permission of an authorized
public agency. This restriction shall include, but not be limited to, handbills, posters,
advertisements or notices that are fastened, placed, posted, painted, or attached in any way
upon any curbstone, lamp post, telephone pole, electric light or power pole, hydrant, bridge,
tree, rock, sidewalk or street. No projecting sign attached to a building shall project over
public property more than four feet and in no case be closer than four feet to the curb line
or edge of street, whichever is more restrictive.
M. Clearance and Setbacks. The following criteria apply to all signs:
1. Clear View. At intersecting streets, all signs shall be located outside of the clear
view area.
2. Setbacks. Ground signs must be set back at least three feet from a public
sidewalk or property line.
N. Exempt Sign Changes. The following changes do not require a sign permit:
1. The changing of the advertising copy or message of signs specifically designed
for the use of replaceable copy;
2. Electrical maintenance, repainting, or cleaning maintenance of a sign;
3. The repair of a sign;
4. Real estate signs no larger than six square feet;
5. Campaign signs no larger than sixteen square feet; and
6. Name plate signs. (Ord. 5/1/2007O-5 § 1 (part), 2007: Ord. 11/23/2004O-34
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§ 1(1), 2004; Ord. 12-11-2001C § 2 (part), 2001)
17-3-8 Telecommunications.
All telecommunications regulations apply to both commercial and private low power radio
services and facilities, such as cellular or PCS communications and paging systems.
A. Telecommunications Signs. Signs shall only be permitted if they are related to the
health and safety of the general public. All proposed signs shall be submitted with the
telecommunications facility application and are subject to review by the community and
economic development department.
B. Removal. The building official is empowered to require an unmaintained or
abandoned low-power radio services antenna to be removed from the building or premises
when that antenna has not been repaired or put into use by the owner, the person having
control, or the person receiving the benefit of the structure within thirty calendar days after
notice is given to the owner, the person having control, or the person receiving the benefit
of the structure.
C. Abandonment. The applicant, or applicant's successor(s) and/or assign(s) shall be
responsible for the removal of unused telecommunications facilities within twelve months of
abandonment of use. If such tower is not removed by the property owner, then the city may
employ all legal measures, including as necessary, obtaining authorization from a court of
competent jurisdiction, to remove the tower, and after removal may place a lien on the
subject property for all direct and indirect costs incurred in dismantling and disposal of the
tower, including court costs and reasonable attorney fees. (Ord. 12-11-2001C § 2 (part),
2001)
17-3-9 Notice.
The city shall notice all public hearings that are required by this title.
A. Public Hearing Requirements. The community and economic development
department shall provide reasonable notice of all public hearings, which notice shall contain
a description of the property, with a brief explanation of the proposed use, and the date,
place and time of the public hearing, which notice shall be:
1. Posted in at least three public places in the city, one of which shall include the
subject property for annexation, rezone, and subdivision applications. All other applications
shall be posted in at least two public places in the city;
2. Published in a newspaper of general circulation within the city at least fourteen
days before the date of the planning commission hearing; and
3. Sent by first class mail to all record owners of subject property within three
hundred feet of the subject property.
B. Notice to Nearby Entities. The community and economic development department
shall provide notice by first class mail, at least seven days before the date of a
"predevelopment activity," as that term is defined in U.C.A. Section 10-9-103, to:
1. The county, if the county's unincorporated territory is within one mile of the
subject property; and
2. Each municipality within one mile of the property that is involved in the
predevelopment activity.
C. Purpose of Notice. The purpose of the notice is to reasonably inform surrounding
property owners and jurisdictions of an application for zoning, multi-family, commercial or
industrial development or a proposed modification to the general plan. No minor omission
or defect in the notice or mailing shall be deemed to impair the validity of the proceedings to
consider the zoning application. If at or prior to the public hearing an omission or defect in
the mailed notice is brought to the attention of the planning commission, it shall determine
http //www.codepublishmg com/ut/midvale html

Page 12 of 17

Midvale, Utah

6/9/09 4 55 PM

whether the omission or defect impairs or has impaired a surrounding property owners
ability to participate in the public hearing, upon which finding it shall continue the hearing on
the application for zoning for at least fourteen days. Any omission or defect in the mailed
notice that is not brought to the commissions' attention or that the commission finds did not
impair a surrounding property owner's ability to participate in the hearing shall not affect the
validity of the zoning proceedings.
D. Effect of Notice. Proof that notice was given pursuant to subsection A of this section
is prima facie evidence that notice was properly given. If notice given under authority of this
section is not challenged as provided for under state law within thirty days from the date of
the hearing for which the challenged notice was given, the notice was adequate and proper.
(Ord. 12-11-2001C § 2 (part), 2001)
17-3-10 Termination of projects for inaction.
Applicants must move their projects either to approval or denial in a reasonably
expeditious manner. Upon fourteen days' written notice to the applicant, the city may
formally deny an application, which remains inactive for six months. Delays occasioned by
the city shall not constitute cause for terminating an application. An applicant may appeal
the community and economic development director's denial of a project for inaction to the
planning commission in the same manner as any other appeal. The planning commission
may reinstate subject to conditions, or may deny reinstatement. If reinstatement is denied,
the application is formally denied. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-11 Penalties.
Any person, firm, partnership, or corporation, and the principals or agents thereof,
violating or causing the violation of this title, or a permit issued pursuant to this title, shall be
guilty of a class C misdemeanor and punished upon conviction by a fine and/or
imprisonment described in this code.
A. In addition, the city shall be entitled to bring a civil action to enjoin and/or abate the
continuation of the violation.
B. Private citizens of the city or owners of property within the city may file an action to
enjoin the continuation of a violation affecting their interests. (Ord. 12-11-2001C § 2 (part),
2001)
17-3-12 Licensing.
Licenses or permits issued in violation of this title, or based on fraudulent information, are
null and void. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-13 Appeals and reconsideration process.
The applicant, staff, or any other person with standing to challenge a decision
administering or interpreting this title may appeal the decision as follows:
A. Zoning Code Interpretation and Administration. All city decisions which interpret or
administer this title may be appealed to the board of adjustment within ten days of final
action by filing notice of appeal with the community and economic development department,
except that:
1. Administrative Conditional Use Permit. The planning commission shall hear
appeals of any decision by the community and economic development director regarding an
application for administrative conditional use permit. The appeal must be filed with the
community and economic development department within ten days of final action.
2. Conditional Use Permit/Small Scale MPD. The city council shall hear appeals of
planning commission decisions with respect to a conditional use permit or small scale MPD.
The appeal must be filed with the city recorder within ten days of the planning commission's
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final action.
B. Board of Adjustment. The district court hears appeals of decisions of the board of
adjustment that are filed within thirty days of the final board decision.
C. Standing to Appeal. The following persons have standing to appeal a final action:
1. Any person who submitted written comment or testified on a proposal before the
community and economic development department or planning commission;
2. The owner of any property within three hundred feet of the boundary of the
subject site;
3. Any city official, board or commission having jurisdiction over the matter; and
4. The owner of the subject property.
D. Form of Appeals. Appeals must be filed with the community and economic
development department and must be by letter or petition, with the name, address, and
telephone number of the petitioner; his or her relationship to the project or subject property;
and a comprehensive statement of the reasons for the appeal, including the specific
provisions of law that are alleged to be violated by the action taken.
E. Written Findings Required. The appellate body shall direct staff to prepare detailed
written:
1. Findings of fact, which explain the circumstances of the body's decision; and
2. Conclusions of law in support of its decision.
F. Action on Appeals to a City Body. The city shall comply with the following standards
for all appeals to a city body under this title:
1. The city, in consultation with the appellant, shall set a date for the appeal;
2. The city shall notify the owner of the appeal date;
3. The city body hearing the appeal shall consider the written appeal, final action
and all other pertinent information from the appellant and the community and economic
development department;
4. The city body hearing the appeal may affirm, reverse, or affirm in part and
reverse in part any properly appealed decision or may remand the matter with directions for
specific areas of review or clarification. Appellate review is limited to consideration of only
those matters raised in the written appeal and the staffs responses thereto, unless the
body, by motion, enlarges the scope of the appeal to accept information on other matters;
and
5. Staff shall prepare written findings for review and approval within thirty working
days of the appellate decision.
G. City Council Call-Up. Within fifteen calendar days of final action on any project, the
city council, on its own motion, may call up for review any final action taken by the planning
commission. The city recorder shall give prompt notice of the call-up to the chairman of the
planning commission together with the date set by the council for consideration of the merits
of the matter. The recorder shall also provide notice as required by Section 17-3-9. In
calling a matter up, the council may limit the scope of the hearing to certain issues.
H. Notice. Notice of all appeals or call-ups shall be given by:
1. Publishing the matter once at least seven days prior to the hearing in a
newspaper having general circulation in the city; and
2. By mailing courtesy notice seven days prior to the hearing to all parties who
requested mailed courtesy notice for the original action.
I. Stay of Approval Pending Review of Appeal. Upon call-up or appeal, any approval
granted by the planning commission or staff will be suspended until the reviewing body has
taken final action on the appeal.
J. Appeal From the City Council. The applicant or any person aggrieved by city action
on the project may appeal from the final action of the board of adjustment or city council to
http7/www.codepublishing.com/ut/midvale.html
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a court of competent jurisdiction. The decision shall stand, and those affected by the
decision may act in reliance on it, unless and until a court enters an interlocutory or final
order modifying or suspending the decision.
K. Finality of Action. Final action occurs when the deciding body has adopted and
executed written findings of fact and conclusions of law on the matter in question. (Ord.
8/10/2004O-25 § 1(5) (part), 2004; Ord. 12-11-2001C § 2 (part), 2001)
17-3-14 Constitutional takings—Review and appeal.
To promote the protection of private property rights and to prevent the physical taking or
exaction of private property without just compensation, the city council and all commissions
and boards shall adhere to the following before authorizing the seizure or exaction of
property:
A. Takings Review Procedure. Prior to any proposed action to exact or seize property,
the city attorney shall review the proposed action to determine if a constitutional taking
requiring "just compensation" would occur. The city attorney shall review all such matters
pursuant to the guidelines established in subsection B of this section. Upon identifying a
possible constitutional taking, the city attorney shall, in a confidential, protected writing,
inform the council, commission or board of the possible consequences of its action. This
opinion shall be advisory only. No liability shall be attributed to the city for failure to follow
the recommendation of the city attorney.
B. Takings Guidelines. The city attorney shall review whether the action constitutes a
constitutional taking under the Fifth or Fourteenth Amendments to the Constitution of the
United States, or under Article I, Section 22 of the Utah Constitution. The city attorney shall
determine whether the proposed action bears an essential nexus to a legitimate
governmental interest and whether the action is roughly proportionate and reasonably
related to the legitimate governmental interest. The city attorney shall also determine
whether the action deprives the private property owner of all reasonable use of the
property. These guidelines are advisory only and shall not expand nor limit the scope of the
city's liability for a constitutional taking.
C. Appeal. Any owner of private property who believes that his/her property is proposed
to be "taken" by an otherwise final action of the city may appeal the city's decision to the
takings appeal board within thirty days after the decision is made. The appeal must be filed
in writing with the city recorder. The takings appeal board shall hear and approve and
remand or reject the appeal within fourteen calendar days after the appeal is filed. The
takings appeal board, with advice from the city attorney, shall review the appeal pursuant to
the guidelines in subsection B of this section. The decision of the takings appeal board shall
be in writing and a copy given to the appellant and to the city council, commission or board
that took the initial action. The takings appeal board's rejection of an appeal constitutes
exhaustion of administrative remedies rendering the matter suitable for appeal to a court of
competent jurisdiction.
D. Takings Appeal Board. There is created a three-member takings appeal board. The
mayor shall appoint three current members of the board of adjustment to serve on the
takings appeal board. If, at any time, three members of the board of adjustment cannot
meet to satisfy the time requirements stated in subsection C of this section, the mayor shall
appoint a member or sufficient members to fill the vacancies. (Ord. 12-11-2001C § 2 (part),
2001)
17-3-15 Notice matrix.

http://www.codepublishing.com/ut/mJdvale.html
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Notice
To owners within 300 ft., prior to the hearing
before the planning commission.
To owners of the property and owners within
Zoning and Rezoning
300 ft. prior to each hearing before the
planning commission and city council.
Zoning Ordinance
Prior to each hearing before the planning
Amendments
commission and city council.
General Plan
Prior to each hearing before the planning
Amendments
commission and city council.
Master Planned
To owners within 300 ft. prior to the hearing
Developments
before the planning commission.
Appeals from Staff,
To all parties who received mailed notice for
Planning Commission
the original planning commission meeting
and City Council Call-Up prior to the date set for the appeal or call-up
meeting.

Notice Type 1
Mailing

Variance Requests,
Nonconforming Use
Modifications and
Appeals to Board of
(Adjustment
Lot Line Adjustments:
Between two lots without
a plat amendment

Posted; mailing

Action
Condif onal Use Review

Preliminary and Final
Subdivision Plat
(Applications
Condominium
Applications (Record of
|Survey Plats)
Condominium Plats
(Record of Survey)
Amendments

Petition with consent of
all owners in plat to
[vacate or change a plat
http //www.codepubhshing com/ut/midvale html

To owners within 300 ft. prior to the hearing
before the board of adjustment.
To council prior to any final action.

Need consent letters, as described on the
CEDD Application form, from owners
involved.
If application is turned down, then applicant
will be notified of right to appeal to planning
commission and of right to file a formal plat
amendment application.
To owners within 300 ft. prior to the hearing
before the planning commission and city
council.
To owners within 300 ft. prior to the hearing
before the planning commission and city
council.
To owners within 300 ft. prior to the hearing
before the city council. Notice shall include:
A statement that anyone objecting to the
proposed plat must file a written objection to
change within ten days of the date of notice;
A statement that if no objection is filed, no
public hearing will be held; and
The date, time and place of the public
hearing if objections are filed.

Posted;
published
Mailing
Published

]

Published
Posted; mailing
Mailing

Posted; mailing

Posted; mailing

Posted; mailing

Vacation:
published;
posted; mailing 1
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Petition without consent
of all owners to vacate or
change a plat; vacating or
changing a plat without a
petition when written
objections are received.

To owners within 300 ft. prior to the hearing Posted; mailing
before the city council. Notice shall include: Vacation:
A statement that anyone objecting to the
published;
proposed plat must file a written objection to posted; mailing
change within ten days of the date of notice;
A statement that if no objection is filed, no
public hearing will be held; and
The date, time and place of the public
hearing if objections are filed.

Termination of Projects

Once to applicant 14 days prior to termination Mailing

(Ord. 12-11-2001C § 2 (part), 2001)
This page of the Midvale Municipal Code is current
through Ordinance 5 / 5 / 2 0 0 9 0 - 9 , passed May 5, 2 0 0 9 .
Disclaimer: The City Recorder's Office has the official version of
the Midvale Municipal Code. Users should contact the City
Recorder's Office for ordinances passed subsequent to the
ordinance cited above.
City Website: http://www.midvalecity.org/
(http://www.midvalecity.org/)
Telephone number: (801) 567-7207
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city staff member will make the initial presentation,
after which the applicant will have an opportunity to
to stand and come to the microphone and respond, make
any corrections or additions to the staff report.
Following the applicant's portion of the
meeting, then the microphone would be turned over to
you in the audience in the case of a public hearing
item. During that public hearing portion, we would
ask that even though some items might be very
emotional, that you try and keep your emotions in
check. Stick to the facts, stick to things that are
known. Try not to get too emotional and bring
feelings into it.
Also, with the number of people speaking in
a public hearing, the items that are raised tend to
fall into several common categories. Rather than
have each one of you go into at length repeating that
same information again, we want to hear your views,
we want to know what you are in favor of or opposed
to, but if you can simply state those items rather
than going into a lot of detail, that would help all
of us. That would give opportunity for more people
to speak in a timely fashion.
I don't want to limit the time for each
individual person at the microphone. We want to keep
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PROCEEDINGS
MR. MAY: It is 7:00, and I'd like to call
the September 10,2008 Midvale City Planning and
Zoning Commission meeting to order, and would invite
you in the audience to join us in the Pledge of
Allegiance to the Flag.
(Recitation of the Pledge of Allegiance.)
MR. MAY: Thank you, I appreciate you all
being here in attendance. To give you an idea of the
proceedings and how the commission meeting will run,
we will follow the agenda as listed. For each -- and
hopefully each one of you has had an opportunity to
sign in the sign-in sheet and to get a copy of the
agenda. The sign-up sheet is important for a couple
of reasons, When we take minutes of the meeting, and
these meeting are recorded so that the city staff can
type up those minutes following the meeting, they
want to make sure they spell your name correctly. So
if you've signed up on the sign-up sheet, that gives
us a correct spelling of your name.
.
The initial presentation for each agenda
item will be made by one of the city staff. In this
case Leslie Burns will be making those presentations
this evening because our city planner is excused. A
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it as open and free as possible, but just bear in
mind there are others who may want to speak and you
need to be courteous to them as well,
Before we get started, I need to note that
item number three, it's a 260-unit multifamily
residential development at 191 West River Walk Court,
the applicant is Wasatch Advantage Group, has been
pulled from the agenda at the request of the
applicant. If there are any of you that are here for
that item, we don't want to let you wait for that and
not have it ever come up. So just to let you know,
that agenda item has been pulled.
So our first agenda item tonight is item
number one. It'sforSalon Iropkana located at 7980
South State Street. It's a Conditional Use Permit
Revocation Hearing, and the applicant is city staff.
And Leslie Burns will make this presentation,
Oh, I did want to introduce too, Jody
Burnett is sitting with us on this. He is legal
counsel assigned to the Pfanning and Zoning
Commission.
MR. HAL: I need to go first
MR. MAY: Okay/"
MR. HALL: Before Leslie starts, let me
introduce myself, I think you probably all know that
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Mr. Peaslee four or five months ago, who had served
for so many years as Midvale City Attorney, announced
his retirement, and he's off doing hopefully things
that he finds very enjoyable and that sort of thing.
With his res gnation and retirement, we
were asked, our firm, Chapman & Cutler, to provide
the legal services of the city attorney. My name is
Craig Hall. I serve as the city attorney. I have
with me an associate in our office, Jennifer Brown,
and the two of us are the ones providing the legal
services to the city, to the various departments, the
police department, and we are the ones that have
requested staff take a look at the Conditional Use
Permit that was issued, I believe, in 2003, for Salon
Tropicana.
The issue tonight before you is whether or
not the Conditional Use Permit - which is merely the
permit to allow them to hold or to conduct live
entertainment and dancing, whether or not it should
be revoked. Ms. Burns, on behalf of the city staff,
has prepared the staff report, and I'll turn the
podium over to her for the staff report. After
Mrs, Bums, Sergeant John Salazar of the police
department will come up and explain what involvement
they have had as a police department during basically
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the months of April, May, and a little bit of June of
this year at the establishment
After that there are a number of citizens
who live on the adjacent street, and a business
owner, that would like to express their concerns
about the operation of the business during that same
period of time, the springtime, April and May, what
their observations have been.
Some housekeeping issues, the city staff in
our office met with a number of residents
approximately, oh, a month ago, and I have eight
affidavits here that they signed, These affidavits,
together with the police report that Sergeant Salazar
has, has previously been provided to Mr. Andy
McCullough, the attorney for Salon Tropicana, and I
would like to present the affidavits to the board. I
believe at least six of the eight individuals are
here tonight, and I know some of them wish to speak,
some of them do not wish to speak. They will stand
on what their affidavits say.
I asked Mr. McCullough earlier tonight if
he would just stipulate to having these be received
by the Planning Commission so that we can voice some
formalities and that sort of thing,
Mr. McCullough, is that okay if we present
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them when they are received?
MR. McCULLOUGH: Yes.
MR. HALL: May I approach?
MR. MAY: Certainly.
UNIDENTinED MALE SPEAKER: Sergeant
Salazar, if you would give me the book.
UNIDENTIRED MALE SPEAKER: Could you speak
in the microphone for us? That would be helpful.
MR. HALL: I also present to you, these are
a copy of the police reports of the activities that
are current at Salon Tropicana during the period of
time that Sergeant Salazar will explain to you.
Mr. Chair, if I may also approach, I will hand this
to you.
At this point I will turn the point over to
Ms. Burns to go through the staff report.
MS. BURNS: Okay. What I wanted to do, you
have a copy of the staff report, the business owner
through their legal counsel also has a copy of this,
but I really just wanted to go through the background
of this project. There is at least one planning
commissioner here who has been part of this all
along. Chair May was involved with this, was on the
Planning Commission back in 2003. The rest of you, I
want to make sure that you understand what has
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transpired here over the course of the last five
years or so with this Conditional Use Permit.
You have a lot of information. This packet
is intended to kind of fill in any details that we
have, If you have some specific questions, I'll be
happy to try and answer those as well.
Basically, back in April 2003, the Planning
Commission approved a Conditional Use Permit for
Salon Tropicana. It was previously called Saloon R
15 at the time that it came before the Planning
Commission. This Conditional Use Permit was to allow
live entertainment, some concerts and dancing at this
establishment, which also includes a restaurant with
some liquor sales as well. The Planning Commission
had a fairly lengthy discussion and things with the
business owner at that time, You have the minutes
from that meeting, but basically there was some
concerns that the Planning Commission felt needed to
be addressed through conditions on this Conditional
Use Permit.
So the Planning Commission did approve the
Conditional Use Permit back in April of 2003 with 12
conditions. And you have •-1 don't want to read all
of these, but essentially the intent of the Planning
Commission with these conditions was to try and
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ensure that the public health, safety and welfare of
those going to this club, as well as the surrounding
neighborhood, all of that was addressed.
There was a potential for larger crowds
than what had typically been at this location, so we
wanted to make sure that this was operated in a
manner that basically ensured a safe environment for
everyone,
The Planning Commission felt that with
these conditions, that the impacts that could
potentially result from this use could be mitigated,
provided the applicant or the business owner followed
them. This - we kind of went along with this
Conditional Use Permit for a couple of years, and
then back in May of 2005 - actually a little before
that, there were some issues that were raised, some
concerns, that the business owner was exceeding the
maximum capacity that was allowed under that
Conditional Use Permit.
There were some violations of municipal and
state laws regarding business license requirements,
alcoholic beverage license requirements, offenses
against public decency and indecent acts, and some
other things that were going on with this use. There
were also some issues raised that there were some
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violations of a security plan. The security plan was
one of the conditions from the Planning Commission
originally, and was intended to really try and make
sure that everything operated smoothly for people
going into the club, coming out of the club, how they
conducted themselves within the parking lot and that
sort of thing.
There were some issues that were raised
with drinking and loitering and some other illegal
activities in the parking lot and patrons being
allowed to reenter the establishment, So, again,
there were some issues raised. It was enough of a
concern that on May 25,2005 the Planning Commission
conducted a revocation hearing, similar to what we
are doing tonight, regarding these issues.
Following that hearing and at that hearing
the police department presented some information, the
business owner presented some information, the
Planning Commission determined that they felt that
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those

'issues.

The owner submitted a plan. It was
reviewed and accepted by the Planning Commission a
couple of weeks after that hearing. You have a copy
of that revised in-house security plan that attempted
to address all of the issues that were previously
raised. And the Planning Commission went ahead
and - with the owners, indicated that they were
willing to abide by this new plan. The Planning
Commission went ahead and did not revoke the
Conditional Use Permit, but revised the conditions to
include this new security plan. And you do have a
copy of that in your information.
The Planning Commission did have a couple
of follow-up meetings. I think it was 90 days -- 60
days after that initial decision to not revoke the
permit* and then three months following that there
were a couple of issues that were raised during these
follow-up meetings with the Planning Commission but,
again, the Planning Commission felt the business
owner was addressing these Issues and did not revoke
the Conditional Use Permit and allowed it to continue
as revised in 2005.
So that kind of brings us to the present
time and why we're here tonight. We've had -
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120 violations were occurring, violations of the
121 Conditional Use Permit were occurring. However, the
22 Planning Commission felt that after discussing these
23 items with the business owner, they wanted to give
124 them an opportunity to submit a revised security plan
\ 25 in particular that would try and address some of
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through a number of police reports and affidavits
from people who live and work in the surrounding
neighborhood, we believe that Salon Tropicana has
once again been violating the conditions of the
Conditional Use Permit, specifically violating
multiple municipal, state laws - municipal and state
laws regarding underage drinking, offenses against
public decency, indecent acts, allowing drinking and
loitering and other illegal activities in the parking
lot, nightclub patrons parking in the adjacent
residential neighborhood, which was a specific
condition indicating there should be no patrons
within that residential neighborhood at all, And
that security plan was intended to address that so
that would not occur. Excessive noise generated in
the parking lot associated with the business, and
then overall just inadequate administration in
utilization of that approved in-house security plan
which, again, that plan was very important to the
Planning Commission because it really addressed how
the business needed to operate so it would not impact
particularly the surrounding neighborhood, but also
to protect the safety of those that were going to the
club as well.

So that's essentially where we are.
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You're going to -- you have already been provided
some evidence indicating that there are some
violations of the conditions. This hearing - we
have a revocation hearing process laid out in our
zoning ordinance. It requires that you do address
this issue in some manner. It's not something that
we can just put off and hope goes away. It's a
very -• we need a definitive answer from the Planning
Commission on this issue.
The Planning Commission has a number -once you hear all of the testimony tonight, you're
going to need to make a decision on whether or not
Salon Tropicana has violated the conditions of the
Conditional Use Permit. There are basically three
options that you have, and you will need to pick one
of these.
The first is finding that Salon Tropicana
has not violated the conditions of its permit, and
what this will do is will allow the live
entertainment and dancing use to continue as part of
Salon Tropicana's operation with the current
conditions that are in place.
The second option is a finding that Salon
Tropicana has violated the conditions of its permit,
and correct the violations in an appropriate and
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timely manner. This is similar to what happened in
2005. This decision would allow the live
entertainment and dancing use to continue as part of
Salon Tropicana's operation with some possible
amended conditions that you come up with.
The third option is a finding that Salon
Tropicana has violated the conditions of its permit
and has been given sufficient opportunity to address
these past violations and has failed to do so,
If you make this finding under the
revocation hearing process, you are required to
revoke the Conditional Use Permit which would
eliminate that live entertainment and dancing use as
part of Salon Tropicana's operation.
So those are the three options that are
available to you following this testimony.
So if you have any questions for me, I know
we have a couple of other people that would like to
present some information to you, as well as the
business owner and the public.
MR. MAY: Thank you, Leslie, We may have
some questions for you later.
DETECTIVE SALAZAR: Good evening. I'm
Detective Sergeant Salazar with Midvale City Police
Department, and want to represent our findings at the
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Tropicana Club. I've never presented before, so
please excuse me if I don't seem to be too
comfortable here.
Beginning spring of 2008, our patrol units
were inundated with numerous types of violations,
numerous types of extra patrol and criminal
violations in and surrounding the Tropicana Club. As
a detective sergeant, I asked my detectives to work
extra shifts in the evening, and we utilized our
unmarked cars, and we were in dark police uniforms.
We parked our cars in random areas in the parking lot
utilized by the Tropicana Club, and we observed
activity of people coming and going and their
behavior.
Once inside we did not have any visual
contact with them, but as they exited the Tropicana,
they came out to their vehicles, some of them, and
they consumed alcoholic beverages, they urinated in
public, there were fights, there were domestic
violence issues, there were officers being assaulted,
and there was one aggravated assault in which a
patron actually ran his car into one of the security
cars employed by the Tropicana.
My secretary has presented -- put together
a booklet of the reports that we put together in an
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approximate two-month period. I want you to know
that we do not target businesses. We do this same
type of activity in our apartment complexes which are
experiencing a high degree of criminal activity, also
other businesses throughout Midvale. And if you
would go to the tab alcohol violations -UNIDENTIFIED MALE SPEAKER: We have one
copy, so - to share amongst us, so DETECTIVE SALAZAR: I'll just summarize
here, and you're welcome to go through that at a
later date, if you'd like, but in April and May we
had a total of 36 arrests for alcohol violations in
the parking lot of the Tropicana Club. As the
detectives and officers issue the citations, there is
a cursory type interview, and we do ask the
individuals whom we cite what business they're
patronizing, and all of the 36 alcohol violations all of the individuals cited said they were patrons
of the Tropicana.
Lewdness -• during the months of April and
May, we had a total of 24 arrests for lewdness. This
statute - it's a catchall statute for lewdness
behavior, but what these citations were issued for
were the patrons of the Tropicana Club urinating in
public. They would exit the Tropicana, they would go
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to a car or their car and they would urinate. One of
the patrons that I spoke with personally informed me
that the bathrooms are closed at the Tropicana and he
just had no choice.
In dealing with the parking situation, the
parking lot is in utter chaos the evenings of live
bands. It was difficult for some of the police
vehicles to maneuver through the parking stalls as
designed by the paint strips. There is utter
disregard for any type of order, fashion of parking
at the Tropicana.
We placed signs on Wilson Street, which is
just west of the parking lot, and those signs were
clearly marked, and they said vehicles will be towed
if they are parked there, and within that two-month
period at least ten vehicles were towed because of
improper parking.
Drug offenses, we have arrested three -five -- I'm sorry, six arrests for possession of
cocaine, possession of open container, possession of
cocaine. The drug of choice there in the parking lot
is cocaine. It's for personal use. There were no
felonies there, they were just misdemeanor citations.
In the booklet that I gave you, there were
all the police reports that back up the numbers that

1
2
3
4
5
6
7
8
9
110
11
12
1
13
114
15
16
17
18
19
20
21
22
23
24
[ 25

I've given you.
I'm open for questions, if you have any.
MR. MAY: Were the police reports and the
activity that w a s - t h a t you cited, was that at
random, whether or not there was a live band, or were
they predominantly during the live band evenings at
this —
DETECTIVE SALAZAR: The evenings that the activity that we issued the majority of the
citations and the criminal activity was with the live
bands, yes.
MR. MAY: Are you aware of -- were any of
the citations issued when there was no live band
there?
DETECTIVE SALAZAR: I don't believe so, no,
MR. MAY: Okay, Thank you.
DETECTIVE SALAZAR: Thank you.
MR. MAY: Mayor?
MAYOR SEGHINI: My name is JoAnn Seghini.
I am mayor of Midvale City, and due to some of the
citizen complaints, I have walked that neighborhood
on a Sunday and a .Monday. The debris of broken
glass, discarded bottles, discarded cans is so bad
that we have to send the city streets department
sweeper up there after every weekend,
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There is obviously damage to much of the
landscaping if there seems to be a fence that
protects the line of sight. There is a lot of damage
on the lawns. I've talked to several of the
businesses in the area. One gentleman whose business
directly adjoins the parking lot has to go in and
clean out his business with broken glass bottles
every Monday because it seems to be - they seem to
enjoy throwing them at the front door of his
establishment.
The amount of anguish that these people
have gone through for two and a half years because of
the lack of control of the people who are in the
parking lot is considerable. They have been, I
think, very gracious and done a lot of cleaning up
every weekend, but it's definitely a problem in the
neighborhoods. It's definitely a problem when people
park outside of the parking lot or when they park in
the parking lot and travel outside that parking lot
into the neighborhoods.
It affects the ability of children to play
in their own neighborhoods. It affects the ability
of people to walk on the sidewalks, It affects the
ability of people to be safe and secure when there
are a lot of strangers parked where they live, and
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people who have appeared to be less than cooperative.
The impact on the neighborhood has been
tremendous. They will tell you for two and a half
years it has not gone away, It got a little better,
then it gets worse, And its probably now as bad as"
it has ever been.
So speaking for the neighbors and knowing,
that I walked the area and I've seen the debris, I
have seen the broken bottles, I have seen the
discarded cans, I have seen the discarded beer
bottles, there is a lot of drinking going on from
people who are waiting for access to get into the
club, and because it's limited in terms of its
capacity to 500, there are a lot more people than
that that come to the area.
I also know that the business itself and
the live bands are heavily advertised and are known
to be a place where people would like to go.
Obviously the people that would like to go there and
the ability of those peopletobe contained within
the club is not something that works very well,
I just wanted you to know that I have
walked up there. I know what it's like after a
weekend, and the people have a riqht to be very
frustrated.
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Thank you.
MR. MAY: Thank you, Mayor.
Would the owner of Club Tropicana or their
legal representative like to come and respond?
MR. McCULLOUGH: 1 want to start.
MR. MAY: Okay. If you could give us your
name and address.
MR. McCULLOUGH: Andrew McCullough, 6885
South State Street in Midvale. You may know that as
the law office upstairs from Dr, John's Lengerie.
Gets a lot of chuckles, but it's a nice office.
Ladies and gentlemen, I was hired in the
spring by Salon Tropicana over concerns that have
been expressed today, and I'm hoping, 1 don't know,
but I'm hoping that you've all seen the
correspondence between me and the city attorney that
has been ongoing for a lengthy period of time, and if
you haven't, I have got plenty of copies. I did send
it in a week or two ago hoping that it would be
distributed, and I simply don't know.
MR. HALL: I don't believe it was in our
packet.
MR. McCULLOUGH: I've got three extra
copies. Counsel I think has seen it all, so if I
might approach - you probably can't read it all
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about what goes on inside. Outside, the first thing
I observed was there are two or three big security
guys near the door. And I stood there in the parking
lot for a period of time and watched. There is a car
that - with flashing lights that makes a rotation of
the parking lot every few minutes. They are licensed
security personnel. They are hired under the
agreement that my clients have had with the city, and
they are there all the time.
They tell me - and I would like
Mr. Kennedy, who is the security head, to talk to you
briefly and explain to you what he does, but they
patrol the place very well, very - and well I
suppose is a term of -- that has some value in it,
but what I mean is that they're always there. You
can't be very far away from them. I'll have him tell
you what he does.
Now, I have heard the testimony of people
directly and indirectly that there is loudness,
there's parking problems, so on and so forth. Now, I
do know, for instance -- in fact, my clients called
me about it and asked me about it the other day. On
Friday afternoon I believe of last week your city
crews came by and painted red lines - or red curbs
on the street to the rear of them.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
| 25

Now, I understand that at one time there
was a problem coming in and out of the back of the
parking lot. There is an entrance in the back.
There's chains, but there is an entrance. And there
have been people complaining that people are parking
back there and that it hasn't been properly chained
off. Well, as long back as I have been there it has
been properly chained off. The curbs have been
painted red and - but that was only last week. And
there may be some parking problems. They need to be
solved if there are.
Our major concern is this: Through the
correspondence that I have had with the city
attorney, we have offered to talk, we have offered to
see if we can fix what it is that's bothering them.
We haven't had a lot of response. Mostly there's
been pretty dead silence from the city, And in
particular my clients have suggested - you heard the
police sergeant a minute ago say, well, we have had
to bring in extra patrols. We have suggested, as
other businesses do, malls and so on, why don't we
hire some off-duty police officers to do security.
The city has declined the offer. So we
went to the sheriffs department, The sheriffs
department said they would be willing to do it if the

22
1 right this second, but I need you to have it.
2
I started out with Mr, Peaslee, and then,
3 of course, have been corresponding with Mr. Hall for
4 a period of time. And let me just tell you some
5 observations. You can take a look, hopeftjlly before
6 you make your decision, at the correspondence and so
7 on.
8
I went down to the club on a number of
9 occasions. My understanding is that perhaps Saturday
10 night is the big night of the week. I went mostly on
11 Friday niqhts because that fits with my schedule.
12 But I find the club - and I don't speak Spanish,
13 McCullough is not a Spanish name, as you might have
14 guessed. And when I go in there, I expect I am the
15 only non-Hispanic person on the premises. And under
16 some circumstances I might say, gee, that might make
17 me uncomfortable. Not even slightly. It's a nice
18 place. They have an all-you-can-eat buffet. They
! 19 have a band in the one room for older people. They
20 have canned music in another for the younger. They
21 have a big area where you can hang out and play pool
22 - and eat. And I have enjoyed the music. I have
23 enjoyed the people. I have enjoyed the food.
24
- I don't think from what I have been
125 listening to today that there is a great deal of fuss
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city wouldn't object. Once again, dead silence, All
we need is an okay, and we can't get it. From our
point of view there's been a great deal of
willingness to fix this, and we haven't been having
the dialogue with the city that we have wished to

6 have. And the city may wish to respond to that, and
7 they are certainly welcome to, but our point of view
8 is that we haven't been getting a great deal of help
9 in solving the problems.
10
My clients are anxious. This is their
11 livelihood. This is how they make their money. If
12 they are out of business, you know, they may be
13 bankrupt, and they are very, very anxious that this
14 doesn't happen. My understanding is - my clients
15 are open, by the way, Friday, Saturday and Sunday
16 nights. And, you know, we have had a talk, for
17 instance, about the beer bottles and so on. I said,
18 now, look, I have other clients, nightclubs and so
19 on. When they close at night they go a block in each
20 direction and they pick up everything in sight.
21 Well, that's a good idea they said, we'll start
22 immediately.
23
I don't know, you know, how long ago it was
24 that the mayor walked through and saw trash on Monday
25 morning. I hope it wasn't recently because, as far
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offices are actually down in Prove, but we service
Salon Tropicana Friday and Saturday nights. Friday
nights are usually pretty mellow. But every night
those back entrances are completely blocked, usually
with something like a big van, so that there is no
way someone can drive through it.
This is Manuela, one of my officers. She
stands up in the main area and directs traffic every
night that we are there so they can only go certain
directions. Now, this was only started a couple of
months ago, so I know it probably doesn't include a
lot of the time period where you have your reports,
We have two people on Friday night and four people on
every Saturday night that do nothing but patrol that
parking lot. We don't even go inside. We just
patrol that parking lot from back to front.
MR. MAY: I'm sorry, how many do you say

18 you have?
19
MR. KENNEDY; Two on Fridays and four on
20 Saturdays, because usually Saturday is the big night.
21 Friday it is usually pretty mellow.
22
MR. SMITH: Does that include the two at
23 the front door?
24
MR. KENNEDY: No, those are Salon Tropicana
25 in-house security, So we are in addition to all the
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as I can tell, we have been doing our very best to
make sure that doesn't happen. We'd like - simply
from our point of view, we really want to settle
this. We really want to solve the problem, We know
that there are some neighbors back there who aren't
happy. We think that if the parking lot is properly
blocked off and people are not parking back there,
that there would be no reason for anybody to go back
there and cause problems for the neighbors,
As I say, the red thing was only painted on
Friday afternoon. Actually, I'm kind of hoping that
that's a partial solution to the problem and -- but
it's awfully late. It should have been done two
years ago. You know, the city will tell us why that
happened, but I would like - 1 know Mr, Kifuri, who
is one of the owners, is dying to talk to you
briefly.
Before he does, I would like to ask
Mr. Kennedy, the security gentleman, to come up and
briefly explain to you what he does, because I think
that is the crux of the issue and I think he tries
really hard. Once again, well put deputy sheriffs
there next week if you'll give us permission.
MR. KENNEDY: My name is Lewis Kennedy. I

28
1 in-house security, plus they furnish a couple more to
2 direct traffic in the rear areas and the other
3 entrance. So there's actually usually about four or
4 five people at least out there, and often Mr. Kifuri
5 himself will be out there helping with traffic.
6
MR. MAY: You indicated that you've been 7 have you been employed only the last couple of
8 months?
9
MR. KENNEDY: Couple of months, yeah.
10
MR. MAY: Do you know who was providing

11 security before that time?
12
13

MR. KENNEDY: I believe it was all
in-house. Yes, it was all in-house before that time.

14

The fact that we have four people in that
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fairly small parking lot, we a n usually catch
anybody before they try and urinate. Not always, but
usually we can catch anybody before they try and
urinate in the lot. You see the stance and you run

19 over there and catch them and either get them inside
20 or off the property, into their car and gone,
21
We patrol - one of our key issues is we
22 constantly are looking through the windows to catch
23 anybody who is drinking before they go in or after
24 they come out. Every week we catch several and if

25 they are before they come in, we confiscate their,
25 am the president of Complete Security Services. Our
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liquor and we send them away without ever letting
them go in. If it's after, we confiscate their
liquor also, and if it appears they are intoxicated,
then we will call the police because we do not want
anyone intoxicated out on the roads. We also watch
as they walk to their cars and ensure that the ones
who are staggering are not the ones driving, and make
sure that they have the proper person driving,
MR. PURDIE: Do you have security cameras
that could be utilized?
MR. KENNEDY: We don't. We don't have
any - we only do on-site guard. We don't do m^
monitoring.
MR. HUNT: So you've been doing this for
the last couple of months?
MR. KENNEDY: Yes.
MR. HUNT: Do you feel things are improving
with the presence of-MR. KENNEDY: Yes, in fact, we have people
telling us they've improved. In fact, there's a no
parking area (End of disk one.)
MR. KENNEDY: - that we keep open and only
let bands unload and load there, because that was an
issue for the tavern owner next to him.
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MR, MAY; Do you have a lot of resistance
when you're out in the parking lot as you're dealing
with the people and stuff?
MR, KENNEDY: Not usually. Like I say,
once in a while there's a fight, and usually by the
time we get there, in-house has already gotten there,
And if it's an issue that - as a general rule, they
will keep one person there and let the other one go
so they've got them completely separated before they
let the other one go. They will take him inside and
kind of calm him down. If he's a little intoxicated,
keep him there long enough to get him sobered up a
little before they let him go,
MR. MAY: So you said you were there on
Fridays and Saturdays?
MR. KENNEDY: Yes.
MR. MAY: Then from what time to what time?
MR. KENNEDY: 11:00 at night until closing,
4:00 in the morning. Actually they close a little
early, before that, but we stay right until the
patrons are gone.
MR, MAY: Who provides security on Sunday?
MR. KENNEDY: No one. As far as I know,
it's so mellow that they don't have a problem on
Sundays,
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MR. MAY: Do you have any response to the
broken bottle issues? If you're there the entire
time, the patrons are there until the parking lot is
empty, how do the broken bottles get there?
MR. KENNEDY: Well, like I say, sometimes
when they come out there will be a bottle that they
have brought in with them that they will throw out
before they leave. If we catch them, we stop them.
But - like, for instance, last Saturday night,
someone, who I have no idea who they were, they were
not from the lot, came down the road and threw
bottles out tomrds us from the road, and they broke
on the concrete of the sidewalk outside the fence,
It wasn't even people that were involved there. They
were just somebody driving by.
MR, MAY: On Wilson or on State Street?
MR. KENNEDY: Behind it on Wilson.
MR. MAY: On Wilson. Okay,
MR. KENNEDY: On State Street I have seen
once in a while someone throw out a bottle before I
could get to them, but it's always, you know, like
one here, one there. We keep such a close eye on
them that it's really hard for them to try to drink
in the lot.
MR. MAY: Okay.
32
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MR, KENNEDY; And we take that all the way
over to - past -- over to the other bars so that we
go clear over to the street there between the bar and
7-Eleven and patrol that area up front there to make
sure that they are not drinking also. We have
confiscated from there.
MR. MAY: Okay. Thank you. Any other
questions?
Okay. We may call you back for responses,
but thank you.
MR, KENNEDY: Thank you.
MR. KIFURI: My name is David Kifuri, I am
one of the partners - owners of the Salon Tropicana.
Well, my first intention when they told me I was
going to be able to talk was to thank the city, you
know, for letting us do business here, you know,
because it's been five years now. The first two,
like most businesses, you know, we struggled, you
know, we lost money. Lately, you know, like three
years ago we started making money, you know.
Actually we make right now enough to pay, you know,
over $100,000 in taxes every year, you know,
But aside from that, okay, I resent, you
know, some of the allegations the city is making
because we have never been cited for anything like
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that. We have never ever been cited. They talked
about alcohol violations, minors drinking, all kinds
of different things, you know, that are mentioned
there that we have never ever been cited for.
Actually, our officer, you know, in charge from the
DABC, you know, actually he's -- he sent us a letter,
that for some reason no one brought here, that - you
know, congratulating us for five years not ever
having a single warning on an alcohol violation.
People enjoy our place. We have a family
atmosphere, you know. Actually - we are not a bar,
and actually most people have been addressing us as a
club. We are not a club. We are a restaurant with
entertainment. Okay? People go to eat and have fun.
You know, they eat and dance and have a good time and
they do it with their families.
One thing that, like I tell you, 1 need for
you to be very aware of is that I believe some of the
allegations - or most of the allegations that have
been presented to you are not based on the reality.
It's hard for me to say that because I mean nobody
wants to be called a liar, obviously, but at the same
time, you know, there has to be a record of things
like that, and we have never received a single
citation. If we did something wrong, obviously we
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should have been cited. At least that's what I
figure.
About two or three months ago we learned
that the city was trying to take our business license
away. That's when we hired our lawyer. We learned
that that was going on, and supposedly because a lot
of things have been happening at the Tropicana and
this and that. That was the first time we heard
there were any problems, aside from the occasion when
we - Leslie talked about three years ago - about
three years ago when some of the neighbors complained
because there was people parking in front of their
homes. And actually there was a big event that
caused the whole thing, you know, that people parked
and blocked driveways and did some, you know, odd
things,
Now, we suggested for the city to allow us
to close the back entrances from Wilson Street at the
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1 those chains there. Okay?
2
3

So we did not violate our Conditional Use
Permit. We were asked by the city - or we were

4 requested by the city itself to take them away. When
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we went to the meeting they decided that, yes, it was
a good idea to keep those chains there. So we put
them back up, and that, you know, came back to
normal, let's say.
Now, as our lawyer expressed, this past
Friday the curbs were painted red and signs were
posted for no parking. As Officer Salazar stated, in
the past month the city has been confiscating
vehicles because they were being parked on Wilson
Street. They have been legally parked. There were
no postings. Okay? That's one issue. Now, from the
beginning of the issuance when we requested - when
we came for the hearing three years ago, we requested
for the city to post no parking signs there to give a

19 solution to this because we thought -- we being there
20 every day, you know, when this "is happening - 1 mean
21 how do we tell the people not to park if it is legal
22 to park? I mean what kind of authority do we have to
23 tell them not to park? Okay?
24
So we requested the city to do i t They
25 said they couldn't do it because the width of the
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issuance of the Conditional Use Permit. When that
occasion - when they called us because there had
been the parking overflow situation with the
neighbors, we had been - we had just been notified
like two months before that that we had to remove -

25 those chains because, you know, the city didn't want
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36
street was for - you know, did not allow them to
have no parking, that they had to go to the state and
make a research and whatever, the engineers would
say - and to give the okay for tnat to happen,
Okay? Now this past Friday they finally did it, I
think that, you know, is probably the solution for
this whole problem.
Now, the situation about the people
urinating in the parking lot, well, I mean I
understand, you know, it is a situation, but it's
something that is - 1 mean I am not urinating in my
parking lot. I understand some people, you know, may
have a problem, you know, and - well, obviously we
have security people, you know, and we don't want
that to happen,
Beer does not come out of our
establishment. We have guards that don't let any
open containers out, not even open water bottles can
come out, So no trash, no bottles come out of our
establishment,
Now, we cannot control for people to come
in with a six-pack to the parking lot, If they
already have it in their car, we cannot do anything
about it, If our people at the parking lot - if our
security people catch somebody drinking, they will
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know, that would solve probably 90 percent of the
issues.
One thing that we - 1 know this is the
Planning Commission, this is not the city, but being
that the mayor is here, we would appreciate from the
city to allow us to hire, you know, personnel from
the sheriffs department to assist us, because even
Mr. Kennedy's company is a private security company.
You know, people know the difference between a
security person and a peace officer, you know. And
sometimes they disregard, you know, the authority
that we may have. So that would certainly solve
these issues, and I think it's really in the hands of
the city to help us out doing so.
I thank you very much, and I hope, you
know, you consider, you know, that - obviously this
is not a small matter. I mean as business owner - 1
mean you just taking our permit would obviously take
us out of business, you know. It will affect a lot
of families.
MS. ARRINGTON: I have a question before
you leave,
MR. KIFURI: Yes.
MS. ARRINGTON: How many stalls are in the
men's rest rooms, total?

38
1
in-house. Okay? Some of them are here. All these
2
people you see on this side work at Tropicana. So
3
taking our Conditional Use Permit would put all these
4
people on the street. Okay? I want for you to be
5
aware that we are a job-generating business.
6
MR. MAY; We take this very seriously,
7
MR. KIFURI: Now, you know, we are - and
8
this is something that maybe because of the different
9
backgrounds we come from, you know, or maybe because
10
we are Hispanics and - well, obviously you don't see
11
the television -- the Hispanic television and all
12
that, I mean we have been awarded several prizes by
13
different organizations from the Hispanic community
14
because of our community involvement and because they
15
are proud of the Tropicana.
16
As everybody said, I want to think that 17
I appreciate that everybody agreed upon that inside
18
the business we have never had any problems, you
19
know. So this parking lot situation that is
20
affecting the business, you-know - 1 mean the
21
neighbors, okay, I believe that with the red curb
22
maybe, you know, we need to permanently block those
23
entrances, or because of fire department issues or
24
emergency situations if we can put some gates, you
know, there arid even -- you know, I mean I think you
J 25

MR. KIFURI: We have - we have about eight
different stalls.
MS. ARRINGTON: Public?
MR. KIFURI; Yes,
MS, ARRINGTON: Okay,
MR. KIFURI: Yes, we have-MS. ARRINGTON: For the general customer?
MR, KIFURI; Yes, when someone said that
our rest rooms were closed, I mean it's just an
excuse, you know, for doing something that is
improper. We obviously do not - do not encourage,
do not tolerate for people to do that, you know.
Well, when someone has a couple of drinks, couple of
beers - because we don't sell hard alcohol, we only
sell light beer, okay, that's what our permit is for.
We started with limited license and we changed it
just to beer. We only have light beer, So when
someone has had a few beers, sometimes they need to
urinate more often than usual. .
So that, well, is something that is sad,
you know, that they - a few people - now don't
think that we have a bunch of people urinating in
public, you know. You're talking about, you know,
one or something a night, you know,.
Now, one thing that I also - nowihat I

just confiscate their beer and send them away. We
won't allow them in.
Now, all these things have been happening
in a parking lot that people consider it's a public
place. People consider •-you know, we know it's
private, you know it's private, but people think it's
public property, Okay? So we have MR. MAY: Why should that make any
difference on their actions?
MR. KIFURI: Well, you know, the thing is
our security people are just security personnel.
They are not these officers. Okay? We have
requested the help of the city, you know, by hiring,
you know, off-duty peace officers, you know, to be
able to run these people away and enforce it.
Like - we don't have any authority - you know, I
mean we own the place •- or we run the business
actually. We are not the property owners, but we own
the business, and we have been assigned by this
commission, you know, to police the parking lot.
MR. MAY: That's correct.
MR. KIFURI: And, you know, we have done it
to the best of our ability. On Sundays, like
Mr. Kennedy said, we don't employ a private security
company because we have over 20 security people

!

|

40 !
\

CitiCourt, LLC
801.532.3441
App.-Rec. 11

September 10, 2008
1

SHEET 6

43

41
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

have the opportunity to keep talking, just one thing,
I did see the reports that Officer Salazar presented,
we got a copy of those, and he talked about 36
arrests, and he talked - a citation is very
different from an arrest. Okay? The people they
arrested, our security referred them to it. We
called them. We told them these people are doing
drugs in our establishment and we want them arrested.
Okay? They didn't catch people doing drugs in the
parking lot or anything. Actually those people were
caught in our restaurant, you know, and by our
in-house securty. We called them.
If you see the dates on the reports, on
those dates they were called by us, you know. They
gave supposedly - because we were not notified, you
know, but supposedly they gave citations for people
urinating in the parking lot. One time they showed
five citations in one night. If you have five police
cars out there - you know, it's very hard for me to
believe that if you see five police cars there,
you're going to come out and urinate in front of
them.
That's kind of -- now, the officer said
that they were staying there patrolling the place. I
don't doubt that, that they were kind of watching us,
42
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you know, but it coincides with calls we made. S o l
don't know. It's kind of -- you know, I think this
is all, you know, something that has been, you know,
taken out o f - y e a h . S o MR. PURDIE: How long have you been
associated with Tropicana?
MR. KIFURI: Five years since we started.
MR. PURDIE: So you were involvedfromthe
start?
MR, KIFURI: Yes.
MR, PURDIE: As part of the initial
conditional use?
MR. KIFURI: Yes. Yes, We have been there
from the beginning.
Any other questions?
MR. PURDIE: We will have some more
questions. I have several, but I'd like to hear from
tne public first before we get into that.
MR. KIFURI: Well, thank you very much.
MR. MAY: Thank you.
Mr. Salazar?
DETECTIVE SALAZAR: I'd like to answer a
couple of his situations. The red zone was painted
because the signs were stolen the last month or so.
So we decided to paint the curb because they can't
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steal paint,
Citations are non-custody arrests. An
arrest can either be in custody, taken to jail, or
with a citation issued for a misdemeanor, and that's
a non-custody arrest, so they are the same.
Also, the drug use that we made the arrests
on were observed by my detectives and myself in the
parking lot. When there is drug use in the rest
rooms, we call patrol and they handle that portion of
it. Okay?
MR. MAY: So the differentiation on the
arrests, you said there were six drug offenses, six
arrests. Are those six all that were observed and
made by police officers in the parking lot, or were
they - those six broken up between in-house security
and city police?
DETECTIVE SALAZAR: If you'd go to the drug
offense tab in the booklet, you'll notice on the
additional information section of the drug arrests it's in the very back part. You'll see in bold type
the initials W-A-S-P. That acronym stands for
Warrants and Special Projects, That unit consists of
detectives that go out and serve city warrants,
statewide warrants and do special projects such as
the enforcement of the Tropicana.

|

44
So when you go - when you see in each
column the acronym WASP, that was observed outside by
my detectives,
MR, MAY: So the six drug offenses that
were recorded were DETECTIVE SALAZAR: Outside in the parking
lot,
MR, MAY: Outside in the parking lot?
DETECTIVE SALAZAR: And there are reports
to substantiate the findings behind that title page,
MR. MAY: So the other drug arrests or the
citations that the owner was referring to are in
addition to these six?
DETECTIVE SALAZAR: I do not have
information on the information inside the club, Like
I said, we concentrated our efforts on the parking
lot outside the club, in an effort to help patrol be
inundated by calls,
MR. MAY: Thank you,
DETECTIVE SALAZAR: Okay. Is that it?
Thank you.
MR. MAY: Are you part of the public?
UNIDENTIFIED FEMALE SPEAKER: Yes,
MR, MAY: We haven't vet opened it up to
public hearing.
|
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UNIDENTIFIED SPEAKER: All right.
MR. MAY; You can be first in line. I just
wanted to go over a few ground rules before we start
in the public hearing portion.
Again, anybody who comes forward to the
microphone needs to give their name and address
before they start offering any comments. We want to
make sure that this is done in an orderly, cordial
and respectful manner. So, again, emotions can run
high on both sides. However, disrespectful comments
or outbursts will not be tolerated and you'll be
asked to leave.
So, please, again, limit your comments to
the facts, and if the comments have been made before,
if you could simply state that you agree with that
comment and move on, that would give everybody an
opportunity to speak. So I would entertain a motion
to open this meeting to public hearing.
MR. HUNT: Mr. Chairman, I move that we
open for public hearing.
MR.PURDIE: I second.
MR. MAY: It has been moved and seconded,
and we open the meeting to public hearing, All in
favor say aye.
UNIDENTIFIED MALE SPEAKER: Aye.
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MR, MAY: Any opposed say nay.
You can be first.
MS. SKOG: My name is Susan Skog. I live
at 7887 Wilson Street. My husband is military. He
served this country and this state for 24 years. We
have two small children, 11 and a half and 13 and a
half, as well as a full-grown married daughter, with
two grandchildren who stay with us because her
husband is military and is deployed currently.
The past five years have been a nightmare
in our neighborhood. ThaFs roughly when it started,
when the Tropicana club opened up. With all due
respect, these gentlemen want to say that this is a
family eating, dining facility, but that is anything
but, It is a drinking establishment, That's why
they dont have security that even comes on until
11:00 p.m. at night. No families that I know are out
having dinner at 2:00,3:00 in the morning.

1 Wilson that goes out onto Wasatch. So I have a view
2 from Wilson in the front and all the way down Wilson
3 and the parking lot of the Tropicana and the bowling
4 alley, which is Town & Country Bowling.
5
Every Friday and Saturday night lined up

6 our street with cars. We see people out there
7
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drinking in their cars, then they walk down the
street, go through the parking lot to the Tropicana
club.
After they come out it's roughly between
midnight and 2:00,3:00 in the morning that our
neighborhood is a veritable war zone. There are people come out every Saturday morning, every Sunday
morning and every Monday morning - 1 have to sweep
down my gutters because there's beer bottles, there's

16 cigarette butts.
17
18
19
20
21
22
23
24
25

My neighbor just a couple of months ago
while I was out sweeping down my gutter stopped to we were discussing the night before's problems, and
he saw a marijuana cigarette in my gutter where my
two children and my two grandchildren, two and four,
could have come across,
Two weeks ago we had basically had enough
down Wilson Street, that is west of the parking lot.
That street is now a complete disgrace and
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uninhabitable. I would not let my dog, let alone one
of my children walk down that sidewalk or down that
road. We have had several tires punctured. They
have pulled bottoms of Corona bottles out of tires,
We have seen them sit - they apparently when - we
had a meeting a year ago that we met with the owners
of the Tropicana, We are for shutting nobody down.
We are not opposed to anybody making a living or
making a buck. We understood that.
We have had more than a half a dozen
meetings with our city police, with our city council,
with our zoning commissioners, with the Tropicana
owners themselves a year ago, to try to peacefully
resolve these issues, because as neighbors we are
tired of being scared, we are tired of having our
property vandalized.
I personally have a corner where they park
on my street. They come out in the night -- there is
a corner right on my lawn off the sidewalk that they
have urinated on so many times that my yard smells
like urine, our street smells like urine, and now my
lawn will not grow. We have won awards in this city
for pride in our yards and in our neighborhood.
I am from New York. I am not a Utahn, I'm
born and raised in New York. I have lived in the
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The problem started really about three
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years ago, Constantly every Friday, Saturday night
people parking in front of my house. These patrons
would sit out in front of my home - my home faces
Wilson Street. I have a deck that is approximately
20 feet in the air in my backyard - I'm sorry, about
15 feet in the air in my backyard. -It looks out onto
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projects. I know what the ghettos are like. They
didn't get that way overnight. They got that way
because peaceful neighbors like us have been fighting
this for over three years.
We can't - our city officials' hands are
tied. We have met with the Tropicana owners. We
were given a dozen promises of them hiring the
sheriffs to come in on the weekend, for them blocking
off the gate access onto Wilson Street, for them, if
anything else, to then police down all of Wilson and
all of Taft.
Two weeks ago Monday morning there were 16
beer bottles between Mountain View and Wasatch on
Wilson Street, and that were -- the ones that were
not broken, 16.
We found a syringe in the planter box. My
children have to go that way even to go to the
library. It's not safe. There have been in the last
six months - in the last three months fights in
front of our homes. This is the second summer that
our children - we are a tight neighborhood. It's
kind of a cul-de-sac on one end, so that is our main
entrance and exit out our subdivision.
Like I said, we have had popped tires. Our
children - we get together on the weekends as our
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own little subdivision, and we barbecue and we just
get together and our children all play, There are at
least a dozen small children that live on that
street. And our children-we cannot even on a
Saturday night get together and let our kids play
ghost in the graveyard at 11:00 because our
neighborhood is not safe. They are fighting in front
of our homes. And we see them coming and going.
Contrary to what they want to tell you, that
clientele is coming from the Tropicana club. We see
it. We sit on my deck, we see them come from that
parking lot.
Now, a year ago they did put up signs on
the west - I'm sorry, on the east side of Wilson
that's just adjacent to the parking lot. They did
put up signs on the fence that it was no parking.
Last Friday then -- because our city was even so
frustrated, their hands were tied, the best they told
us as neighbors we could do were to have the curbs
and gutters in front of our homes painted red. How
is that? I want to have a military function. My
son-in-law was deploying, I can't even have people
come and park in front of my own home?
~Now as of last Friday they have painted the
curbs red, because down further on Wilson we all said -
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no, we are not going to have to comply in order for
that to be the only means to keep our neighborhood
safe. We don't buy that. And so they painted the
curb and gutters red just down to Mountain View.
Well, you know, he wants to make that sound
like that's the great solution. Well, all that's
going to do, then, is now convert the overflow of
that traffic deeper into our subdivision.
And so, like I said, my son-in-law is
deployed. My husband deploys. When he deploys, he
deploys for 18 to 24 months that I have to live in
fear with my two children there alone, not feeling
safe in my own home.
MR. MAY: Mrs. Skog, we appreciate it, is
there anything MS. SKOG: Like I said, no. The drugs, the
alcohol. Our streets are uninhabitable. This is a
disgrace. This was not six months ago, this was not
two months ago. This was two weeks ago, and the
problem is escalating and only getting worse.
MR. MAY: Okay. Thank you.
Others that would wish to speak?
MR. HENDfllCKSON: My name is Jack
Hendrickson. I am the owner of Eagle Machine.
Thafs just on the other side of the fence. I'm at
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7900 there, just on the other side of the fence from
the Tropicana. I am the one that had beer bottles
thrown at my door. We have had the wall out in front
of our building with graffiti on it at least three
times in the past year or so.
You know, like I say, they may be trying to
patrol the parking lot, but I think I heard somebody
say they allow 500 people into the club, and then
they probably got another 100 waiting out in the
parking lot, waiting to get in. So they line them
out up there, then they try to referee them while
they are out there - they say they don't drink, but
we have to know that they are drinking. So what do
they do with them whenever they are drinking? Either
call the police or kick them out. Whenever they kick
them out, a lot of times they come back on our
street.
My home is on Taft Street, which is just
7887, right around the corner. So I have them at
night running through there. And" it's been within
the past month that our dogs started barking. We had
a prowler in the backyard. And so w? don't let the
dogs out. The prowler climbed the fence going south,
and that was right behind Caesar's Motorcycle Shop,
climbed there, was behind thefence,-and^vehide
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55
came from the area up there where the no parking is
1 that owns Collision Auto was supposed to be here, and
at the Tropicana club, drove past our house, opened
I 2 he had a big complaint about them. He said he gave
the door, and the prowler jumped in.
3 the security people permission to park there a year
So they are actually using all that traffic
4 or so ago, but he said they've made such a mess that
and those parking and the problems that are going on
5 he's requested twice that they not go there. He said
and the confusion to actually burglarize our
6 every Monday it's the same thing,
neighborhood. We have numerous homes - you can look
7
So, you know, we would just like to see
at the police reports on our street. There was one
8 something happen to where - 1 know they can't block
down at the end that's had two burglaries. Over by
9 off the street They tell us that It's a public
the Justensens somebody broke in their garage and
10 street, you can't block it off. So we've got to put
stole all the meat out of their freezer. We had a
II up with it as they come through. We called the
car right straight across from their gate last
12 police eight weeks in a row here a while back. Then
week - last Sunday morning, he went out and the
13 there is a lady back here said that she called them
windows had been broken out, and he had just got a
14 last week, and the guy that had his windows broke out
15 called them. And I think your officer indicated how
bunch of stuff out of his storage shed. They stole
16 many times they have been out there. They are called
his stereo and a bunch of stuff out of there.
17 out almost every single weekend.
Then that same place right there, several
18
Maybe it's not in the parking lot, but the
years ago we had a person stabbed and killed there.
19 neighborhood that's close by, we get them because
And it's just been - 1 don't know, you know, they
20 they go out of there and they don't want to get
may control them in the parking lot And then, like
21 caught with open containers, And sometimes they will
we say, they painted the curbs red. Well, there's
22 sit out there and they've got those boom boxes that
houses along there. Now those people that live there
23 shakes the neighborhood, and they want to prove to
cannot park in front of their own houses. And
24 somebody how good their stereo is, so they drive down
there's several of them in here right now that have
25 our street.
|
had their curbs painted red. They can't have company
56
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1
I want you to know all of this happens
come in there. They can't-if they are out there
2 usually between 1:30 and 2:30 in the morning. So we
and have to park to unload, they could tow their car
off.
| 3 hear people talking, we hear them laughing, we hear
4 them fighting, we hear their stereos, and they are
It just doesn't seem-it's a great
5 out there. It has been better here as of late, but
solution maybe to keep them - but then as stated
6 we still have it I counted five cars that came down
before, they dont park there and now they will come
7 our little thing and turned around and went back out
on back. They say we need to close off the streets,
8 just last Saturday night So it is a problem, and I
and then they tell us, well, it's a public street.
9 hope we can come up with some sort of solution,
We can't shut the street down because they will go
MR. MAY: Thank you.
out - and on State Street, as you know, right there
i 10
11
MR. BOSWELL: My name is Caesar Boswell. I
by the bridge there's a lot of construction going on.
12 am the owner of Caesar's Motorcycles on 7922 South
People go out there, they can't go, the construction,
13 State. And I don't want to duplicate the things that
they're working on them at nights, and there's
14 have been mentioned earlier. I probably will. I'm
different projects, they come around the road, and
15 going to read my notes here a little bit I have
then they try to cut through, thinking they can get
16 been in business 31 years. It was kind of a rural
down to 7800. And as they come through, they don't
17 farm area when I moved in. Anyway, I've got a
want to get caught with open containers, so then
18 parking problem in front of my place, as well as my
they're chucking the open containers out as they come
19 neighbors' that Jack mentioned and all the businesses
down through and they'll work their way through
20 over there. I've wondered what I should do. Do I '
there,
21 have these cars towed and get the consequences on
Then we also - 1 think we have a lot of
22 people being mad at that .happening?
people that are casing our neighborhood. And we have
23
My sidewalk and my front parking is
had - like I say, we had prowlers, And I know the
24 constantly covered in -beer bottles every weekend, as
man was up to no good that was in our backyard. Sol
25 recent as last week. Oh, one day last winter on a
J
own Eagle Machine, and the guy right in front of me
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Saturday night my dogs were barking violently, and I
go - 1 look out the window of my home to see what
the noise was, and there was a guy with no shirt and
handcuffed running through my front yard. And then I
just kept an eye on him and watched him and he ran
back to the Tropicana club. Security grabbed him and
put him up against the wall. I followed behind to
watch what was going on and I see him escape again.
You know, I don't feel that my property is
safe without me patrolling it on weekends. We
shouldn't have to do that. And other items that the
gal - 1 forgot her name, that spoke, and Salazar and
JoAnn Seghini and Jack, you know, I agree with
everything they have said. I really don't know the
solutions here, but I do agree with this, and I am
right there in the middle of the problem as well as
everybody else.
The painting the curb red, now they are
going to park more at the local businesses and trash
our areas, you know, So what's the limit on the
parking there? Is there less parking than what is
allowed in the building? You know, all the
businesses are required is a certain amount of
parking per occupancy.
That's about all I have got to say. Thank
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you,
MRrMAY; Thank you,
MR. SKOG; My name is Eric Skog, Hive
at 7887 South Wilson Street. My wife Susan and Jack
and everything that Caesar said I agree with 100
percent. The only thing I want to throw in on this
is that my wife says I am in the military, I do face
another deployment, possibly March of 2009, and I
would like to have this issue settled by then, I
will have enough to worry about with what I do
full-time, and I don't want to have to worry about my
families here, Thank you,
MR, MAY; Thank you,
MR, DIAMOND; My name is Allen Diamond,
3997 South State Street.
MR, MAY; Could you say your name again?
MR, DIAMOND; Allen Diamond, I am one of
the head of security at the Tropicana, There's three
of us. I take my job very seriously over there, and
we do patrol the rack streets when - before they when the people were there we would try to keep off
all of the cars out of the streets and everything
else, We would walk back there and tell them to move
their cars and everything else.
As far -as needles aa4 beer bottles and
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everything, they do not bring anything out. We have
security at the two doors inside, and we have
probably five security at the outdoor - going out of
the building. So they have to go through two sets of
security to get out of the building. And we
check thoroughly people coming out And as far as
drinking in the parking lot, if - like I said, if we
find someone drinking in the parking lot that's
drinking, we will take it from them.
A lot of times they're saying there's beet
up and down the street, We don't really have the
authority to go on the street and stop somebody from
drinking because that's not in our establishment,
The security - all of our security and everything
else take their job very seriously, We do a lot of
watching and everything else, When I am inside I do
that, and then I'll walk outside to make sure
everything is going on. There have been fights, but
there's clubs, ail clubs - not clubs, but
establishments there are going to be a fight or two.
We try to handle it before there's too much of
trouble.
As far as Caesar's and the other - - 1 don't
know - 1 have never heard anything about that, If
they would come talk to us, we could do more to watch
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it and everything else, but we have tried to do - as
far as the houses, I have never met anybody at their
houses. I have never met anybody on that street,
MR. MAY; Were you part of the meeting a
year ago with the neighbors?
MR, DIAMOND; No, sir, I was not.
MR. MAY; Okay.
MR. DIAMOND; But we dre willing to do
whatever it takes to keep everybody happy. That's I mean I am one o f - t h e head of security. If
there's something we can do or something we need to
do, please let us know,
MR. MAY; How long have you been head of
security?
MR. DIAMOND; Three years.
MR, MAY; Okay, Have a seat,
MR. DIAMOND; Thank you.
MR. LOULIAS; My name is Nick Loulias. I
live on 48 West Wasatch Street, right on the corner
j
of Wasatch and Wilson, My comments are about the
same as the mayor's, I'm constantly picking up
|
broken glass in my rock work. Both my neighbor on my
.
north side - 1 have seen beer bottles and cans, and
I have had beer bottles and liquor bottles in my
backyard over my fence, I haven't had any^youJoioWj
|
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property damage, but it is a problem, and I know that
the security people, maybe they control what's inside
of the parking there, but who is to control what goes
on at those late hours.
As far as the red curb, are you going to
issue the homeowners some type of a pass or
something? If you have a crowd of people at a party,
then these people, where are they going to park? So
we need a permit or something if that red curb is
going to stay where ifs at.
That's all I have to stay. Thank you.
MR. MAY: Thank you, Nick.
MR. HAM: My name is Christopher Ham, 9118
South 170 East, Sandy, Utah 84047. I work security
indoor at Tropicana. My opposals are just to certain
things. I highly doubt anybody was running through
Caesar's yard due to the fact that he's got pit bulls
guarding it. Also, our establishment is not a club,
it's a family establishment. It's all ages. We have
hardly any problems in there. The beer bottles
people are finding cannot be coming from the club
because, bottom line, if I see a beer bottle coming
out of that club, I go and get it. So it's kind of
hard to believe all the things.
And if anybody has got their kids out in

part of the environment that is cultivated by the
patrons being there.
Next?
MR. HENDRICKSON: My name is John
Hendrickson. I also live at 7887 South Taft. I own
a small landscaping company. My father is Jack who
owns Eagle Machine. I also work for him on a daily
basis. I personally have been affected in many ways
by this club being there, and I will be the first to
say that I do believe those beer bottles are coming
from the club because I am the one that picks them
up. I pick those beer bottles up when they are
smashed against my father's business door, and I pick
up a lot of glass. The only place they could
possibly be coming from is the club. I personally
have rolled the cinder block wall that encloses our
complex right there, mostly graffiti, gang related.
I have lived in this neighborhood my entire
life. I have grown up there. I am friends with most
of the people that have spoken. Caesar, I do work
with him on a daily basis. Sue, very good friend,
Eric. A lot of people in this room I am very close
to, and I feel for them being affected and their
families being affected by this club.
I also raise two kids in this neighborhood.
64
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the middle of the night playing, then that's kind of
not the parental decision to make. I have a
three-month pregnant wife. I got to hear his
heartbeat today, and I just - 1 wouldn't be doing
that,
One of the other things is due to the fact
that I've got a pregnant wife, I'd be put out of work
if this were to happen to me, My father owns a dojo.
He's also in the service. He also gets deployed,
One of the other things, that's the only income in
our house is that dojo. And there's not too many
people who are in that kind of thing.
This is where most of my income comes from.
This is where I pay my rent. Like I say, my opposals
are just to the small things like that, The parking,
I don't really know too much about that because I am
indoor, but all I know is we do have vans blocking
the back gate from Wilson. There are no people from
our establishment that should be parking back there.
If we do, if we see them, we make them move their
vehicles.
Thank you.
MR. MAY: Thank you, Just to comment, I
don't think anybody is strongly suggesting that the
• beer -bottles are coming from the club. It's just
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I have a wife, and I really quite fear my kids going
outside certain times of night. As soon as it gets
dark in that neighborhood, I fear for them.
Especially my dad had mentioned that we had
a prowler in our backyard, I was watching TV 12:30
at night. Right before 1:00 the dogs were aroused.
They dang near knocked my back door down. I let them
out, heard the fence rustling. Like he said, I
watched the prowler get into a vehicle and proceed
down the street.
My wife had one description of the vehicle,
I had another. I didn't necessarily make a police
report because I couldn't give an accurate
description on a person or a vehicle,
So I just want you guys to know that I
personally have walked down the street when the mayor
took her walk down the street, with her, and I
expressed my opinions about it, and I hope that we
can come to a solution about this,
MR. MAY: Thank you.
MR. HENDRICKSON: Uh-huh (affirmative).
MR. MAY: We want to hear from everybody,
MR. MEINZER: My name is Ryan Meinzer. I
live on 7924 Wilson Street, and I just want to make
absolutely dear this doesn't have anything to do
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with the Tropicana owners or the employees or
anything else. They're probably doing the best job
they can. This is not their fault, but unfortunately
it kind of became their problem. It sounds to me
like they are doing everything they can.
They might have 20 some security staff
working in and outside the building. It's just not
enough. There's still the trash. There's still the
noise. There's still people being stabbed. There's
still fighting. There's drugs being found on our
street. I have been hanging around in that
neighborhood for 17 years. My friend lives right
next door to me. His mom owned it previous to him,
and I have been there since I was in junior high.
We used to skateboard across that parking
lot to go to 7-Eleven every Friday and Saturday night
to get Slurpy and Nerds, and there was never any
problem. It would be a cold day in hell before I
walk across that parking lot now without friends or
something like that, let alone let my kids skateboard
the parking lot in the morning with glass and needles
and drugs left over.
This isn't about running people out or
their jobs or putting anybody on the street. This is
about my neighborhood improving rather than
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disintegrating. If it comes down to other people
losing their jobs because - or having to get a new
job to make sure my neighborhood improves, then I
guess that's going to have to be the way it is. And
we are not going to sacrifice our quality of life so
that somebody else can make some money.
That's all I have got to say.
MR. MAY: Thank you, Mr. Meinzer,
MR. GAMBOUGH: My name is Jonathan
Gambough. I live on 92 South - 1 0 0 South and 300
East. Sorry. The guy that just came up, I am also
indoor security as well. He recommended me there
about two months ago. Every day I have been there,
I haven't seen anybody leave that building with a
bottle. I have personal friends that sit at that
front door and make sure people don't come out with
bottles or - 1 mean Coke bottles. We don't even let
cans out of that place. We are tight on security,
I mean you got to realize that, yeah, there,
may be broken bottles, but it doesn't mean it's
coming from this club. In a mile radius there's Club
90, there's 7-Eleven, there's Sev. I could keep
going on. I have lived in this area my whole life.
I can tell you every gas station, every (inaudible).
I mean just because there's beer bottles being
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broken, I'm sorry personally for that.
I mean I agree with Chris. I have a
seven-month pregnant fiancee right now, She's going
to be out of her job for having birth of this child.
I am the only income right now for us to provide for
this child. I understand that it sucks, but there's
drug places all around this world. It don't matter
where you go, there's somebody going to be doing
drugs, The world is changing, so is society. You
can't just blame it on one place because it has
drinking or there's a lot of people coming out of it.
If people drive in that parking lot with
their music loud, they tell them to tum it down. We
can't chase them down the road and tell them, hey,
turn down their radios. It's a private neighborhood.
We can't do that We don't have the authority. All
our jobs are is to make sure that society and people
ain't getting vandalized.
This bike shop, as everybody is saying, he
does have pit bulls. It don't matter who goes near
it. You walk past - anything walks past it, those
dogs bark and they go crazy. You can ask my fiance
as well. She will admit that. I mean I can't say
anything else besides what they ve already told you.
Thanks.
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MR. MAY: Thank you.
MR. HERNANDEZ: Good evening, ladies and
gentlemen. My name is Sergio Hernandez. I'm one of
the head of security for Salon Tropicana. I live at
6847 West (inaudible) Lane here in Midvale, Utah, I
am here to say I feel for the people, what they're
saying, the trouble they are going through in the
neighborhood. Military police, you know, I wanted to
be an officer myself, I was in the Navy many years
ago, I haven't been deployed, but I know what
deployment is.
I understand everybody who trying to say,
but this is not a total war. We are just trying to
find the solutions to make it better, make our
business. I'm half brother to one of the owners of
Salon Tropicana, and I'm not going to make it shine
like one of the best businesses but, you know what,
it's going great. We hire good people. We have a
lot of family coming in there, It's just we have to
find a solution to this. Stop the tug of war.
And I understand kids playing at 11:00,
12:00 midnight, I don't know how that happens, but we
got to stop throwing stuff at each other. It's my
job to make sure my people are doing their job. I
usually go inside/ outside - outside the club, and
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those bottles are usually coming out from 7-Eleven.
We cannot control what they are having in the car.
Most of the time they come in drinking, we don't let
them in. We see that they are intoxicated, we don't
let them in as well.
Excuse me, I am kind of nervous here.
We just have to find solution to this. We
have asked for the city's help to help us out, bring
sheriffs and stuff like that. So all I can say is
it's a great place, it's a family-oriented place. We
have a buffet. You know, let's just try to find a
solution instead of throwing stuff at each other.
That's all.
I feel for everybody. I like the job. I
also work for Miller (inaudible) distribution. It's
funny because I am the one that delivers the beer,
but - not delivers, but works for the delivery
company. So it's kind of funny. But let's just try
to find something that just -- get together and work
it out. That's all. Stop throwing stuff at each
other. It's a great city and let's just do the right
thing. That's it.
Thank you.
' '
MR. MAY: Thank you, Mr. Hernandez.
MS. MEINZER: Hello, my name is Juliette
1 1
70
Meinzer. I live on 7924 Wilson Street, I am a
mother and a wife and a resident of Midvale. I have
lived in Midvale for 24 years, I have grown up in
Midvale, I've loved Midvale, One of my main
concerns is raising my children in Midvale. I have
enjoyed it. Like everybody else has said, all my
neighbors, we - 1 can't let my kids walk to the
library. I can't let my kids walk to 7-Eleven. I
can't let my kids ride their bikes really along that
street. Maybe we can get a cleanup crew. I don't
know. Maybe the Tropicana can hire somebody just to
go dean up right on Sunday morning, Saturday
mornings, one of their employees, go with a broom and
a dustpan, clean it up, and then my kids could walk
on that street, Midvale City has improved the past
two weeks. They have been sending their sweepers and
I have really appreciated that.
Another concern is stabbings in my
neighborhood. Right there in front of one of the duplexes there was a stabbing, The police knocked on
my neighbor's door at 2:00 in the morning and had to
wake up all the residents with their children. And,
you know, when there's a ruckus like that, I live
right next door, that affects me, that affects my
one-year-old child; that affects people I want to
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invite over to my house. I am embarrassed sometimes.
Come on over for a barbecue, but watch out, because
you cant come through my street.
You know, I'm not against business owners.
We are business owners ourselves. I really want to
find some kind of solution so they can continue to do
business and we can continue to live in a good
environment, but it seems like we have tried to come
up with solutions, and within - for the past two
years, two to three years, nothing has really been
resolved.
So like this last gentleman was saying, I
don't want to be throwing mud back and forth, I want
to find some solutions for both of us. So that's it.
MR. MAY: Were you part of the neighborhood
meeting a year ago?
MS. MEINZER: I was, yes. I have been to
every meeting. I have submitted one of my affidavits
as well, so -- thank you.
MR. MAY: Thank you.
MR. STAKER: Wayne Staker. I live at 67
West Garden View Drive. I have a corner lot. The
side of my house is actually Wilson Street, and I
probably am the one that lives furthest away from the
Tropicana as anybody that has spoken tonight. I
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still find garbage and stuff in my yard. I have a
three-year-old, a two-year-old and a newborn, and I'm
concerned about them going outside and playing and
finding who knows what out there. Often it's broken
bottles.
I love where I live, and I'm concerned
about my children being able to grow up in a safe
neighborhood. I'm concerned that - they're not old
enough to go to the 7-Eleven and buy a Coke right now
or anything, but I'm concemed that I will never be
able to let them do that because of things that are
going on in our neighborhood, I'm concerned about
the red curbs, that that's just going to push the
parking further into our neighborhood. And some
nights it already comes asfaras my house, and it
will just push it further.
Also, the traffic through the neighborhood,
there's no real through street right there. It
should be a very quiet street, but there's a lot of
traffic that goes through there. I like to sleep
with my window open, especially on nights like
tonight, and if it's on a weekend, all hours into the
night there's a lot of traffic coming through, a lot
of noise from their vehicles, and there's a lot of
speeding that's going through there/ If you 'toolc at
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the intersection right by me, there's two deep
gutters in there, and often there's cars going
through there too fast and they will bottom out. You
can look at the road and see all the divets and
stuff.
I back every one of these people that have
spoken, I'll back them up, and I agree with
everything they have said.
Thank you,
MR. MAY: Thank you, Mr. Staker.
MS. CAZARES: My name is Sandra Cazares. I
live at 175 South 1680 West in Provo, Utah. I come
up on the weekends and 1 live in Provo. I mean it's
a drive for me. I get a ride with one of the
coworkers and that, but I personally work at the
front door. And I know there is no alcohol that is
coming out of the establishment. I know there's
families that come in. I mean there's kids 12 years
old, nine years old, I mean that - their whole
family just come in to eat and have a nice time. And
I mean it's a great family atmosphere. Everybody in
there is really nice and everything and - 1 mean I
don't see - 1 don't see no alcohol coming out of
there, We have had people try to take them out. We
catch them before they do.
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Like I said, on the streets we can't go
clear across the streets, That's not our
jurisdiction to get that. You know what I mean? A
lot of them are going to 7-Eleven and getting
alcohol. We don't know, you know - 1 mean I just
have to say Tropicana is a good place to work and I mean it's very family oriented. And like I said, I
work at the front door, and I know what goes in and
what comes out, and I have watched the parking lot -besides working at the front door I do watch the
parking lot to see if I have seen any illegal
activity, people drinking, urinating, anything. If I
see someone trying to urinate, I'll run out there someone will, you know what I mean? And that's all I
have to say.
Thank you,
MR. MAY: Thank you,
MR. HAM: Is it possible to address
something one more time?
MR. MAY: If it is addressing something
new,
MR. HAM: As far as like Sunday morning
cleanup MR. MAY: You have to come to the
microphone and introduce who you are again,
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MR. HAM: Lauren Christopher Ham, 9118 South 170
East, Sandy, Utah. As far as like Sunday morning
cleanup, if that's a problem or an issue, I myself
will volunteer to be there first thing in the
mornings to clean up or anything like that. Anything
we can to resolve this situation, we are more than
willing to help. Ain't no pay, doesn't matter to us.
MR. MAY: Thank you. Other comments?
Please be brief.
MS. SKOG: I appreciate these gentlemen-Susan Skog, 7887 Wilson Street MR. MAY: Thank you.
MS. SKOG: -Midvale, Although I
appreciate the two young gentlemen that offered to
come in and do the cleanup Sunday and Monday
mornings, that's a little after the fact, That's
like saying let's shut the barn door after the horse
is out. That does not - that doesn't help the
situations that put our families and our houses and
our properties in danger and our kids and our area
not being safe. That's just putting a Band-Aid on an
open artery, Although I appreciate that, that does
not fix the problem.
MR. MAY: Thank you.
MR. SORIANO: Good evening. My name is
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Rueben Soriano. I live at 5222 Parr Drive in West
Jordan, I am actually one of the families that have
been to the place. I visited the Tropicana twice, I
wasn't originally going to speak, I was invited here
by the staff of the Tropicana, but I wasn't
originally going to speak, but I thought it would be
interesting to hear from a family who has visited the
place and has enjoyed their stay at the place,
I have taken my wife and both my children,
I have a 15-year-old and a 12-year-old, and they both
have been at the place. We have been inside and
outside the parking lot. All I am share about my
experience at the Tropicana is, and I don't want to
repeat what some of the staff has already said, it's
family oriented, There is definitely, you know,
drinking going on inside,
From what I could tell, everybody everybody that goes in that place is tagged with some
kind of a bracelet. It's a visible bracelet that you
can take off if you're going to drink inside. ThaFs
how I guess they can tell the difference between
someone who is supposed to be drinking and someone is
not supposed to be drinking, That's how they are
able to control who is drinking and shouldn't be

25 drinking,
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Like I said, both my children have been
there. We visited the place twice on a Sunday night.
Although it was a Sunday night, it was - both times
was a long weekend, so - in fact, the last time we
were there was Labor Day weekend, so we were there
for Sunday night. And all I can say is it looked
like everything was under control. I was actually
out in the parking lot for about 15 to 20 minutes
waiting for my wife because she was inside, I believe
talking to one of the owners of the Tropicana, and I
sat outside in the parking lot for about 15 to 20
minutes. I was actually outside of my car. My wife
had the keys to the car in her purse and she was
inside, so I was just out sitting in the car, and I
was approached by not one but two guys of their staff
in their parking lot, and they came out and asked me
if I was doing okay or what I was doing there. They
were obviously concerned that I was just sitting out
there just --1 guess doing nothing. Like I said,
that happened not once, but twice.
And all I really - all I really need to
say is I'm not from Salt Lake City. I moved here
from Los Angeles, and although I am speaking on
behalf of the Tropicana, I do have something in
common with the neighbors around the Tropicana. I
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getting close here.
MR. LOUUAS: Nick Loulias, 48 West Wasatch
Street.
Are there any other streets involved in
what's going on here? We don't hear from Grant
Street, Pioneer. So we have a problem on Wilson
Street. And maybe the club is great and it's running
good. Don't know what's in the cars when they leave,
so let's face it, Saturdays and Sundays Wilson Street
gets all the trash, And the club - not the owner,
the club, because of so many people, we're getting
it. No other streets involved.
Thank you.
MR. ROBINSON: Hi. I am Adam Robinson. I
live on 7912 South Wilson Street, and I am buddies
and friends with John, Jack, his dad, Sue, Eric,
Ryan, all of them. I am friends with all of our
neighborhood. And it is -- it's just ridiculous
on - pretty much after Saturday - Friday night is
not so bad. Friday is not bad. Saturday it's awful.
Sunday nobody else is there again. So it's one night
a week pretty much, and it is, it's ridiculous. Just
all the garbage and stabbings, the shooting that
happened there in the parking lot. I don't know,
what was that a year ago? I had my son there. He
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don't - he don't need to hear that either. It just
needs to be cleaned up and taken care of.
I have lived there for 14,15 years, bought
the place like five years ago. And the last two,
three years it's just getting worse and worse, and it
just needs to be back the way it was, cleaned up and
respectful. That's why I bought the place, so MR. MAY: Okay.
MR. ROBINSON: Thanks.
MR. MAY: Thank you, Mr. Robinson.
(End of disk two,)
MR. HALL: As you.know my name is Craig
Hall and I'm living in Midvale these days, so - 1 am
an aficionado of baseball, There's a gentleman that
I have loved for many, many years, he's one of my
heroes, and that's Yogi Berra. Yogi Berra was a
great catcher for the Yankees, and he kept coming up
with all these Yogi-isms, One of the Yogi-isms that
he came up with was deja vu, all over again. That's
what we have got tonight.
I think it's important - Mr. McCullough
mentioned, well, Mr. Hall, he never calls me back, he
won't negotiate, that sort of thing. The city is not
here to negotiate. The negotiations took place when
the Conditional Use Permit was issued. In 2005 the

moved here from Los Angeles looking for a better
place to raise my family. So I do understand where
they are coming from. I do, you know, feel for them.
I do know what it's like to raise two kids in a
neighborhood like that, but I had to move my two
children and my wife 700 miles to accomplish that,
and I now live in a peaceful neighborhood.
Thank you.
MR. MAY: Thank you, Mr. Soriano.
MS. KIFURI: My name is Jessica Kifuri. I
live at 2286 Stone Haven in Lehi. I am the manager
of the waitresses, There is - like you said, there
is no minors drinking, and we make sure the liquor
law is complied with. I personally take my son with
me when I go to work. If I would think it wouldn't
be safe and it wasn't a family environment, I
wouldn't take my son with me. This is where - the
only place I have to work where I raise my son from,
and - well, I think it's a safe place, and that we are willing to work with the city to do something
so that we can all be happy.
Thank you,
MR. MAY: Thank you, Jessica.
(Inaudible.)
MR. MAY: Very quick. My bedtime is*
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city negotiated again.
I call your attention to the letter that
Leslie Burns wrote in 2005 at the conclusion of those
series of hearings that this body, the Planning
Commission held, which established the policies and
the terms and conditions of the Conditional Use
Permit from - the letter is dated June 9,2005.
It's in the staff report. Down at the right it's
called Decision Letter.
I would call your attention to -- there's
four main points. Point number three has items A
through J on it. That's what we expected them to
five up to, And we're here tonight not to negotiate,
but to see whether or not they have lived up to those
conditions.
Item number two, The applicant shall post
and maintain signs to help prevent patrons parking in
the residential area and loitering in the parking
lot. You've heard the testimony. Item number 3-C,
There shall be no drinking, loitering or illegal
activity allowed in the parking lot. You've heard
nothing tonight which indicated they make any attempt
at all to force the people, once they exit the
Tropicana, to leave. Good night, thank you for
coming. It's time to go home,
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You've got in front of you the police
reports for April and May which indicate loitering
and other illicit activities are prevalent in that
parking lot during those months. The police weren't
called, security wasn't called. It's interesting-I was listening to the security folks that are here
tonight. They have been engaged the last two months.
They run the intoxication based on a staggered test
of whether or not they are a little intoxicated, but
they don't tell you what they do. Sounds like to me
they put them in the vehicles and send them on their
way and say it's not our problem. They ought to be
proactive in calling our police department.
You havent heard one thing tonight
indicating that Salon Tropicana has taken proactive
efforts to get the police on patrol to come and help
and respond to calls. Everything is, well, you know,
we take care of ourselves. We shove them out of the
way.
One of the problems I think that's been
talked about tonight is they have an occupancy of 500
people. There's testimony or evidence that you
received indicating there's over, oftentimes, 100
people in line waiting to get in. I submit that's in
violation of the conditronal use permit.
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They're loitering. They're drinking
outside. There's no indication tonight at all that
they make any proactive attempt to stop people from
bringing alcohol, beer or otherwise onto the premises
and drinking while they're waiting to get in, that is
one of the problems, and then they're allowing them
to loiter in the parking lot.
One of the things-item number 3-E, an
affirmative obligation in that June 6th letter that
says, Its security officers are required to turn
people away from the establishment or parking lot.
These people shall be required to leave the premise.
They haven't done that.
Number F, 3-F, No parking for the night
club shall occur within the adjacent residential
neighborhood, and vehicles shall be parked within the
designated parking stalls in the parking lot.
What we have got here tcnight is city, help
us run our business. I don't think it's the city's
responsibility to run the business of Salon
Tropicana, Our job is to make sure they comply with
the laws, state, federal, local, and a Conditional
Use Permit which was given.
Some mention was, Mr. Hall, you haven't
called me back to give us permission to have the
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sheriffs department come work off duty. For your
information, it is the policy of the Midvale City
Police Department that no Midvale police officers
will work off duty in an alcohol establishment, The
Midvale police officers by policy cannot work off
duty at that establishment. The city does not care
where the officers come from if they choose to hire
them off duty.
An indication was made that they have
approached the county sheriffs department Chief
Mason is here tonight to tell you, if necessary, that
he's never been contacted by the sheriffs department
to come into the city. We do not need to give
permission, but it's a matter of courtesy,
professional courtesy between departments, He hasn't
even been contacted,
So what you've heard tonight is not totally
true, What we're hearing tonight is save our jobs,
tolerate this kind of effort, tolerate - the owner
of the establishment said we are doing the best ol
our ability, If that's the best they can dg, I say
revoke the Conditional Use Permit
I would be more than happy to answer any
questions,
MR, MAY; Thank you, Mr.jfall.
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MR. HALL: Thank you,
MR. McCULLOUGH: May I respond very
briefly?
MR. MAY: Very briefly,
MR. McCULLOUGH: Thank you. We have done
everything we c a n MR. MAY: Please state your name and
address.
MR. McCULLOUGH: Andrew McCullough, 6885
South State Street, Midvale. We honestly have done
everything we can to solve the problem in that
respect, and had a number of meetings with the
county, and all we asked was something from the city.
And when I - - I ' m an attorney. I have rules, What I
don't do is I don't contact another person's client.
If the city is Mr. Hall's client, I work through him.
You'll find two or three or four letters
there asking not for permission, but for something in
writing indicating that they don't oppose it, the
sheriff coming in. Keith Freeman is actually the one
who has done the negotiating. He's the landlord.
The sheriff won't work for an alcohol
dispensing establishment either, so that's why the
landlord got involved. Keith has been tremendously
helpful. He spent a lot of effort, a lot of work,

1 all we have asked - and we have done it over and
2 over and over again in writing - that's why 1 put
3 everything in writing - please tell us at least that
4 you don't oppose it. They won't.
5
MR. MAY: Thank you,
6
MR. FREEMAN: My name is Keith Freeman, I
7 live at 3129 Femwood Cove in Sandy, I wasn't
8 planning on speaking tonight, but I basically -9 there is what I consider misinformation going on,
10 because how I got involved, my dad owns the building.
11 He got a letter from Mr. Hall saying that he needed
12 to meet with them. My dad asked me to meet instead.
13 I met with him, he told me there's a problem with the
14 parking lot, could we find solutions with it,
15
So I was throwing out the option of doing
16 off-duty police officers. Midvale is who I suggested
17 first. He made me aware that they could not - that
18 he would not allow the Midvale officers to do it, so
19 I asked if we could bring in the county sheriffs/ and
20 his comment to me was they would have no say against
21 that or anything, So I had - this meeting was July
22 2nd of this year. I spent a good month and a half 1
23 I called up Deputy Shane Manwaring of the sheriffs
124 department, secondary employment office. I spent a
[25_month and a half diligently working to get the
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87 1
sheriffs lined up.
At the time, by about middle of August we
had worked it out with Deputy Manwaring, We had six
off-duty sheriffs officers coming that were planning
on working the parking lot, and what happened at that
time was I was getting mixed messages from Midvale
City, because Mr. Hall suggested I try to come help
the situation, which all I was trying to do was
resolve it for everybody. And what had happened is
during this time working with the sheriffs, he ends
up suing -- putting a lawsuit against my dad saying
he didn't take care of the problem, which hit him
around August 2, then around August 12 we get a
letter for this meeting.
So I feel like I was getting a mixed
message saying, gee, can you solve this problem, then
they are going at it anyway, So I called a meeting
with the mayor's office, met with the mayor and her
associates, and more or less told them I didn't want
to beat a dead horse, that I didn't want to waste the
time going through the sheriffs office trying to do
all 1 could to solve the problems. You know, tell
me, look, am I wasting my effort or not? I was
basically told I was wasting my efforts.
So I thanked them for their time, called up

I
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Deputy Manwaring, who at that point was planning on
calling the chief of police here, because he says he
had given me the okay, says are we okay to do this?
He says one contingency - he says we want the
cooperation of the Midvale City Police Department,
So I called him back up after my meeting with the
city, told him it was dead in the water, that I
appreciated his efforts and it wasn't necessary to
call the chief of police.
So any questions or anything? That's the
short story,
MR. MAY: I appreciate that Filled in
some background information. Appreciate that.
Is there any new items that need to be
brought forward?
MR. RICO: My name is Cuitlahuac Rico, I
live in 3160 South Lake Drive. I work for Salon
Tropicana four years ago, and, you know, I think you
understand we have family, We have only this shop,
But actually, you know, in these years I working
there, we don't have no trouble inside in the parking
lot because this is the point for the security,
Always when Officer Medina go there and check it out,
everything, asking what happened, you know, and
always tell everybody, you know, so we have a trouble
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we can call for any reason, you know. But I don't
know-kind of explained. So we have one area, and
probably we can't work in other parts or we can't put
other peoples in other points. I think this is the
only I can say. Thank you.
MR. MAY: Thank you.
Is there any further comment before we
close the public hearing portion for this agenda
item?
III entertain a motion to close the public
hearing for this portion of the agenda.
MS. ARRINGTON: I move that we close the
public hearing for this part of the agenda.
MR. SMITH: I second that
MR. MAY: It's been moved and seconded.
Any discussion? All in favor say aye.
MS. ARRINGTON: Aye.
MR. SMITH: Aye.
MR. MAY: Any opposed say nay.
At this point it's up to the commission to
ask questions and try and sort through any issues
that we have after hearing from the testimony and the
comments of the applicant, the owner and the
neighbors.
I guess if the owner would come forward
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first, that might be most helpful, I was part of the
commission five years ago, and three years ago one of
the issues that we addressed was reentry. Are there
currently any patrons who are allowed to reenter the
establishment once they have left?
MR. KIFURI: The only situation when we let
somebody reenter is when they ask permission, you
know, because they need to go to the parking lot to
get something, and they are escorted to their
vehicle, you know, by one of our security personnel
because they, you know, need an item of personal for personal use or a medicine or something like
that. And we do that because, you know, we have
learned, you know, that if we let them by themselves,
they can - you know, they can bring in like drugs or
something, and we are - we don't have any tolerance
for anything like that. Like I tell you, we have a
family atmosphere.
MR. MAY; Short answers.
MR. KIFURI: Only when they are escorted by
one of our security officers.
MR, MAY; And I really don't want to cut
you off, but I want to get to the facts, and it's
getting late and we still have a long agenda.
MR. KIFURI: Yes.
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MR. MAY: What is your policy of allowing
people in the parking lot who are waiting their turn
to come in because of your 500-people occupancy
limit?
MR. KIFURI: Well, the people make a line,
you know -- people try - you know, they come in, you
know - lately we have been successful in our
business, and I guess that's part of the problem, I
guess. Maybe if we were not successful we wouldn't
have this situation. But the thing is people - when
we reach capacity, we close the doors but people are
in line.
Now, when people are in line, you know,
they are not drinking. They are not incurring in any
illegal activities, just waiting in line. What
happens, two people go out, two people go in, you
know. That's the way we handle it.
MR. MAY: How many people are allowed to
line up before they are turned away?
MR. KIFURI: Well, you know - you know,
sometimes we have had, you know, maybe 60 people in
line.
MR. MAY: Because your parking lot capacity
and your occupancy limit were tied together, how do
you rationalize or justify 60 add itional or more
92
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people? Those are people in line, there may be
others waiting in their cars to get in line. How do
you justify overcapacity parking for that
establishment?
MR. KIFUPJ: Well, it is because, you
know - you know, if our parking lot gets full, you
know, we don't allow anybody else in. Actually we
close the access to the parking lot. The thing is
that people go park somewhere else, you know, and if
they come, you know, and make a line, you know - 1
mean we don't have much control of what is done
outside our area, you know.
MR, MAY: What is your security's policy,
your outside security policy of questioning people
who are walking onto your profierty where they park or
if they are parked legally or in the neighborhood?
If you remember, eight years ago, five years ago,
parking in the neighborhood was a huge issue.
MR, KIFURI; Yes.
MR. MAY: And one year ago when you met
with the neighbors, parking was an issue.
MR. KIFURI: We don't allow, you know,
people to come in if they are parked on Wilson
Street. Okay?
MR, MAY: How do you k n o w -
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MR. KIFURl: If they come to the back of
our establishment, we just tell them they have to
leave and they have to go away, you know, or find
another parking lot, another parking space.
MR. MAY: You just told me that if your
parking lot is full ~
MR, KIFURl: There is a 7-Eleven and there
is other places, you know, and people go and, you
know - 1 mean if they don't find - if they find
parking close - 1 mean we cannot MR. MAY: There are no public parking lots
close to your establishment. There are other
businesses that have parking-MR. KIFURl: Well, we have the ! !
authorization of two other businesses to have patrons
and our own vehic es park there. Actually, all of
our vehicles, we park in front of the body shop
actually, to the north of our parking lot. That
parking lot, we have the permission to use it.
MR. MAY: The staff uses that?
MR. KIFURl: Yes, yes. Actually, you know,
we have a - 1 mean it is our vehicles, you know. We
have one security person there at all times guarding
our vehicles, you know. And nothing, you know - as
far as we know, nothing goes in there. If you let me

11
o u t - l e t me just tell you, also, you know, every
Saturday night, you know, around 4:00 in the morning,
okay, four of our people go one block all around the
Tropicana cleaning up and picking up whatever debris
may be. Okay?
Now, after those hours if someone goes by
because they are coming from somewhere else, you
know, we cannot do much about that, Now, if we
a r e - i f that is the issue, we can, you know, have
someone do it early, early in the morning, you know,
to try to take care of that too.
The thing is that I believe and - 1 mean
we want to stay in business, obviously, but I believe
that, you know, the city is trying to put a burden on
us that is really, you know, not necessarily ours. I
mean during our business hours things are done
correctly, you know, and we clean up, you know,
whatever there may be, even thougn it's not ours, you
know, because there is a Trade Winds bar right next
to us. There is another restaurant that sells beer
that's (inaudible), the 7-Eleven is at the corner,
you know. 7-Eleven sells, you know, beer to the
people, you know, to go out with it, you know. And
one thing we know for sure is that the beer is not
corning, out of Tropicana. And that is something we
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can swear by, you know.
MR. PURDIE: Okay. What are your hours of
business?
MR. KIFURl: One thing that we suggested
is, you know, in the past meeting was to extend our
hours, and that's one thing that they are saying that
we are violating our permit, because originally it
was from 8:00 to 2:00 in the morning, extending the
hours to - we're working till 4:00 now, until 4:00
in the morning. Extending the hours has really been
relief, you know, to many of these issues. Okay?
Because people stay longer, you know, they dance and
they enjoy and everything and, you know, we stop the state mandates for us to stop to sell beer at
1:00. So instead of one hour that the state
requires, okay, we give them three hours, you know,
to sober up, you know, whoever is drinking.
So that is I think in the benefit of
everybody. That's what we believe. That could be
we - that we admit we have a violation in a way violation because it was something that was approved
or allowed by the commission in the last meeting, but
is not in writing, you know. If you remember there
was something (inaudible).
MS. ARRINGTON: I have some questions.
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MR. KIFURl: Yes,
MS, ARRINGTON: Do you serve beer in glass
bottles?
MR. KIFURl: No - oh, yes, in glass
bottles,
MS, ARRINGTON: That was part of the
Conditional Use Permit was that you were not to serve
in glass bottles, I believe,
MR. MAY; It was either, They did have an
option of not serving beer in glass bottles or they
had to ensure that no bottles would leave the
establishment,
MS. ARRINGTON: Okay, I misread that,
You mentioned earlier that people thought
that you were a public parking lot.
MR. KIFURl: The perception of the people
is that all parking is public.
MS. ARRINGTON: Your security plan is laid
out, this one.
MR. KIFURl: Yes,
MS. ARRINGTON: It states that you will put
these signs out, and I'd like to know if you did, in
English and in Spanish, drinking and driving don't
mix.
MR. KIFURl: Yes.
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MS. ARRINGTON: This parking lot is private
property. No drinking or loitering allowed?
MR. KIFURI: They are posted.
MS. ARRINGTON: Okay. So it's private
property, not public. Vehicles parked on residential
area will be towed at owner's expense. So those are
all —
MR. KIFURI: Wait, actually - actually on
this I want to, you know, spend a little bit. On
that particular - on that particular one, the
officer said, you know, that, you know, the city had
posted, you know, the no parking signs. It was our
parking - our no parking signs that - they don't
say it is unlawful to park. They say that - they
said that, you know, we invite them not to park, you
know, in the residential areas because that's what
the commission required, you know. The street
wording that is there, that's what we put on it, but
that didn't make it unlawful to park, and they
unlawfully picked up vehicles there, you know.
MS. ARRINGTON: So you have those signs in
your parking lot?
MR. KIFURI: Yes. The only ones that we
removed were those, you know, because we learned that
they had been towing all kinds of vehicles and, you
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know, I actually told one of the officers they were
doing it illegally, that they had to post signs and
do it legally,
MS. ARRINGTON: Are you currently putting a
wristband on people who MR. KIFURI: Yes, every time, yes.
MS. ARRINGTON: Thank you.
MR. KIFURI: We have been, like I tell you,
recognized by the liquor commission for never, ever
having a single warning or single violation on the
alcohol laws.
MS. ARRINGTON: Thank you.
MR. HUNT: Back in June of 2005 with the
Conditional Use Permit hearing, one of the
stipulations was that there should be no drinking,
loitering or illegal activity allowed in the parking
lot or the adjacent properties,
MR. KIFURI: Yes. We try for that not-we try to enforce that to the best of our capacity.
MR. HUNT; I've got a question about that,
So you sat here today and said you lined as many as
60 people up, then you just told here that MR. KIFURI: They are not loitering. They
are waiting to enterthe facility, .
MOUNT; That is kind of cross
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connecting. People -• part of the issues that we as
a commission addressed is that there's no people just
hanging around in the parking lot, that they're
either in the establishment or they're gone. We
didn't want them in the parking lot hanging around
So tofindout that there are 60 people loitering in
the parking lot is disturbing to me.
MR. KIFURI: That's very easy to solve. We
just close the doors and open them back up when the thing is, you know, that is not what we
understood by loitering. They were waiting to enter
as soon as our capacity, you know, allowed it.
MR. HUNT: That could be just a
miscommunication. That is cross connection of what
the intent of the commission was.
MR. KIFURI: Okay.
MR. SMITH: I just wanted to say - 1 mean
as the city attorney brought up, you know, I don't
doubt for one second you have a wonderful business.
Okay? But there is a huge impact on the community.
And - let me just finish. We're here - we're here
to help mitigate these problems I wasn't on the
commission when this all started. Okay? But you
agreed - 1 mean nobody disagrees that you don't have
a wonderful business, but I mean the bottom line is
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it's not even a choice for us it seems like here
because you're not following what you agreed to. I
mean there's a number -- just the one I brought up.
It saysrighthere, if security officers are required
to turn people away from the establishment of the
parking lot, these people shall be required to leave
the premises. So I mean you agreed to these things.
You know what I mean? How do you respond to that?
MR, KIFURI: Uke I tell you, I understand
if someone is waiting to enter the facility, they are
making a line, I mean, to my understanding MR. SMITH: You just said it was okay,
though, It's not okay. That's what you agreed to
MR. KIFURI: If you - right now this is
the first time I ever hear that, I did not consider
that loitering, Now, we may have a problem with the
language. I'm Spanish - you know, my original
language is Spanish, and I understood that loitering
means that they don't have any business there, .And
these people have business there because they are*
waiting to enter our facility.
MR. SMITH: I know, and I agree with what
you said, You can always blame it on interpretation,
but you've got a lawyer right there. He's been
working for you for two or three months.
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MR. KIFURI: Yes.
MR. SMITH: These things are black and
white. He should have pointed these out to you. I
mean it's not - that's what I am concerned about.
We're here to make a judgment. But I mean everybody
that's been sitting here - 1 mean it's black and
white that you haven't been following what you've
agreed to.
MR. KIFURI: Well, if that is your
perception of it, I'm sorry. I thought we were
complying completely with what we said, and if there
is a problem because of the understanding MR. SMITH: I mean even the neighborhood,
they have been meeting with you fo r * v / o a r ^ you
say MR, KIFURI: The neighborsMR, SMITH: I mean there's been a problem
for five years,
MR, KIFURI: The neighbors have never
approached us directly. Actually that meeting that
we have had, the lady says she has approached us,
that's not a fact. You know, I mean they can say all
kinds of things now. One thing is this, it's kind of
a shame, you know, that because of broken bottles
that are not even our bottles-
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in the neighborhood.
MR. KIFURI: The issue is the parking, and
the problem was because of the signs were removed
because the city ordinance removed MR. MAY: It's not just the parking.
MR. KIFURI: That was the condition the
last time.
MR. MAY: That was one of the issues, but
it was the impact on the neighborhood. We have heard
testimony tonight that was pooh-poohing neighbors or
parents who would let their kids out after 11:00.
Well, neighborhoods are supposed to be open 24/7 to
the people who live there.
MR. SMITH: Can I add something to that?
MR, MAY: Go ahead.
MR. SMITH: Exactly what he's saying, I was
watching you when these people were standing here, I
was listening to them and I was watching them. And
the thing that bothers me, right along with what
David is saying, is that I saw you over there just
kind of laughing and chuckling and blowing these
things off. That's not being a good neighbor.
That's what's bothering me, your lack of concern
that —
MR, KIFURI: It not lack of concern. It's
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because - you know, I mean it's very difficult, you
know, when you hear lies to not do anything. Some
people are just lying. There is an issue MR. SMITH: They feel like they have to
move out of their neighborhood.
MR, KIFURI: You know, I am sorry that you
have that perception of the situation. If I would,
you know - well, I mean - you know, they are
talking - they say needles, They said needles a
thousand times. I mean ~
MR, SMITH: It's okay. I understand.
MR, KIFURI: All these things are just, you
know - you know what I mean? It's something that it's unbelievable. That was why I made some gestures
probably.
MR.PURDIE: I wasn't on the-MR. KIFURI: It's not lack of concern,
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1
MR. SMITH; You and I haven't been talking
2 about broken bottles for the last couple of minutes.
3 There are so many other things besides that, the
4 little things,
5
MR, MAY: Five years ago.
6
MR. KIFURI: They are talking about a
7 shooting, they even mentioned a shooting. The
8 shooting was completely unrelated to us. You know
9 what I mean?
10
MR. SMITH: Let's disregard that,
11
MR. KIFURI: There are many things brought
12 up that are not related to Tropicana business.
13
MR. MAY: Let me bring something up that is
14 directly related, Five years ago when you first
15 applied for a Conditional Use Permit -16
MR. KIFURI: Yes,
17
MR. MAY: - you stood at that podium and
18 you told this commission that you were -- you were
19 going to be a good neighbor.
20
MR, KIFURI: Yes.
21
MR. MAY: That you would not have any
22 adverse impact on the neighborhood. Three years ago
23 when we met when there were problems in the
24 neighborhood, you stood at the podium and said we
25 < will make adjustments that there will be no problems
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MR. PURDIE: I wasn't on the commission
when these things started, but in looking at the
papers that we have before us, there are any number
of them that are on Salon Tropicana letterhead saying
you're going to do this, this, this and this.
MR. KIFURI: And w e ' MR, PURDIE: And it seems to me that what's
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happened here is that you go into this thing with the
intent of doing this, this and this, and all of a
sudden it starts falling off and we are no longer
doing this, this and this, we are doing this and
maybe part of this and maybe part of this. That's my
view based on all of these papers m front of us.
MR. KIFURI: But like I tell you, you know,
that is really not the case. Actually our security
plan, you know, was even commended by the city. You
know, Leslie told us that she was going to use it for
other businesses, you know, because it was so good.
That's what she told us a couple of years ago, but
everything we said we were going to do there, we are
doing. We are doing al! our efforts, you know, to
solve the situation.
Now, like 1 repeat, if we send the crew out
at 4:00 in the morning to clean up and somebody goes
by at 5:00 in the morning and throws beer bottles, is
that our responsibility?
MR. HUNT: I don't think anyone is MR. KIFURI: That's what we're being
punished for.
MR. HUNT: No one is questioning that these
problems do exist. Everybody agrees that these
problems that we have discussed tonight do exist.
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Two, the extra security that you brought on was
brought on, as you say, a couple of months ago as the
city was considering revoking this Conditional Use
Permit.
MR. KIFURI: Well, that was not what they
told us. Actually they said our license, our
business license will be taken away. And, you know,
that's when we learned there were issues, okay,
because we had not been notified. All tee things
that supposedly had been going on for so long, we
were not notified. It's kind of - you know, I mean
if you were -- being in this position is difficult
because if they are telling you, well, you know, in
the parking lot right here somebody is urinating,
well, if they don't let you know, how are you going
to do something about it?
Now, we have people that are, you know,
checking the parking lot all the time, and how come
that doesn't happen when we are there, you know?
Yes, every once in a while I can tell you we catch
someone and we just send them home, you know. But
this is - you know, it's not that we are not doing
anything about it, it's just that, you know, it's you know, we are doing, you know, as much as we can
in our - with the type of authority we have,' If we
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107 ;
were allowed to have peace officers there - it's not
the same as security, you know. The kids - mature
people, we don't have any problems with. Most the
problems are with kids. I mean the kids, you tell
them, hey, you know, you need to go home, you need to
leave the parking lot, hey, you know - you know,
because they know you're a security person. What can
you do to a kid? You cannot do anything.
i
What do you want for us to do? We call the
|
police, and then, you know, the chief is upset
because he says that we are being - that we have too
many calls and that we are causing expense to the
city, you know. That's what he told me. We are
causing expense to the city. We told them, you know,
we don't want for you to incur any expense. We will
pay the officers. That's all we ask for.
If we have some peace officers there, 90
percent of the issues will be gone, I can almost
assure that, because people will respect someone with
a badge. In many other places - we are not the only
ones that will do it. It is done in most of the
other places, even in the malls. I mean where people
gather there are problems, and that's all we request.
We request for the city to allow us to put a solution
to it.
108
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MR. MAY: And as was stated before, I don't
doubt that within the walls of your club it's a great
environment. The challenge is that the Salon
Tropicana is a magnet for people. Its success i s MR. KIFURI: Wal-Mart is a magnet too.
MR. MAY: Correct. However MR. KIFURI: You don't dose Wal-Mart.
MR, MAY: Trade Winds has been there long
before Salon Tropicana was there. 7-Eleven was there
long before. The bowling alley was there long before
Salon Tropicana, There were none of these problems
at that time. And I don't know if it's just a sign
of the times or if it's because of the location of
Salon Tropicana. If it were not just Salon
Tropicana, we would see the same issues on Thursday
night, Friday night, Monday night, Wednesday night.
It wouldn't just be Saturday night when Salon
Tropicana has their live entertainment
MR. KIFURI; The neighbors all said that
they are afraid of their kids playing on the streets
at any time. So I guess the neighborhood is just a
dangerous neighborhood.
MR. MAY: I think they were drawing
reference to the Saturday night issue, and you may
take issue with those words. You indicated that you
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felt the city had a responsibility to help with your
security issue-MR, KIFURI: No, what I said is that the
city is not cooperating with us. We are doing what
we can, and we are only requesting, you know, the
permission, you know, to be able to do what is
necessary to do.
MR. MAY: With or without the city police
permission, it was your responsibility to provide
security from - and you claimed, from private
sources earlier at previous meetings, you claimed you
would provide private security to handle your issue.
So I think it's a moot point that it was up to the
county or the city to help you with the security
issue.
MR. KIFURI: Well, like I tell you, we were
ordered by this commission, okay, to patrol the
parking lot that we normally use. It's just by the
bowling alley, it's just by all these other
businesses, and we are the ones that go into the
expense in doing the patrolling and everything
because we want to keep our place open.
MR. MAY: Yes.
MR. KIFURI: We have gone, you know, the
extra mile - we have tried to go the extra mile
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hiring another company, a security company to help us
out And let me tell you, to be quite honest with
you, their testimony must tell you that really most
of these issues that people see and attribute to us
are not really happening, They are not really
happening because of us. Like I tell you, they are
worried about broken glass on the street, you know.
A lot of cars go by and people, you know-you
know-now I don't say •MR. MAY: As the bumper sticker says, stuff
happens. We understand that. However, it's not
happening on other nights when there's no large
crowds at Salon Tropicana.
Now, you've indicated again you have no
authority off-site, I agree. But perhaps this is
the wrong neighborhood, the wrong location for a Club
Tropicana.
MR. KIFURI: Okay, Would the commission
allow us to get another location here in Midvale?
MR, MAY; I would have no objection to
locating you in another location in the City of
Midvale that would have less of an impact on a
residential neighborhood.
MR. KIFURI: Okay. We have seen another
location on 72G0 South Where the old La Victoria
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Market used to be at. Would the city allow us to use
the Conditional Use Permit to move there?
MR. MAY: You would have to go through the
same process as any other business, but there would
be no prejudice from this commission of allowing you
to go anywhere that was legally allowed by the zoning
ordinance. But, again, our concern is with the
health, welfare and safety of not only patrons who
use your establishment but also the neighborhood.
MR. KIFURI: And also our concern--you
know, I am sorry, Mr. Smith, that your perception was
that I didn't care. I do have to care because it's
my bread and butter. It's what I feed my kids with.
You know, I do care about it.
MR. SMITH: I am not trying to judge. You
were caught over there scoffing. The things that
these people are saying, they are important. And I
wanted to see concern on your face, but I just -- you
know, I mean this is their neighborhood. If I lived
in that neighborhood I'd be -MR. KIFURI: Let me just call your
attention to one of the things. Just one thing.
MR. SMITH: All right.
MR, KIFURI: Just one thing. You have
papers there that the city lawyer provided -- you
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know, the city attorney provided to you, or
Mr. Salazar provided to you saying about arrests and
all these things. Ten of those are duplicated. Did
you see the ase numbers? They are duplicated, Is
that a mistake or is that bad faitn? I don't know.
MR. SMITH: You know what-MR. KIFURI: I don't know. But they have
ten items.
MR, SMITH: It's just a small piece of the
pie.
MR. KIFURI: Ten items - well, ten things
out of 36, it makes it just 26. It's 25 percent of
it.
MR. SMITH: Thafs a good point. Let me
point out one thing. This is why we're here. These
people who work for you, they need to understand
this, the homeowners, they need to - everybody in
this room needs to understand one thing, You agreed
to 12 items here. This - this is a special permit
to run a business in a certain way in a residential
neighborhood. You get special permission. Okay?
The bottom line, you haven't lived up to your part of
the bargain, So, therefore, it kind of takes away
our, you know - 1 mean it's -- you're the owner.
Okay? You agreed to 12 things. And whether it's
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were made don't seem to be followed through, and
that's the concern.
MR. KIFURI: You know, let me tell you.
Anything - our best interest is to comply with
everything, and we are 100 percent for doing that.
Actually we are 200 percent for doing that. That's
why we're adding these other things, you know, like
to, you know, pay these officers or do whatever is
necessary, you know, We sent crews out cleaning the
streets and all these things because we want to be in
good terms with the neighbors. We don't want to have
these issues going on.
Now, for some reason, you know, maybe the
point has not gotten across that we are doing as much
as we can. That's why, you know, we feel that, you
know, if just an authorization from the city, you
know, would come about to get the sheriffs there,
that would solve, you know, another part of the
problem, you know, like - let me tell you - let me
just give you an example. I don't want to extend for
long, I want to go home too, but I'll tell you if we
have someone removed from the parking and they go let's say they go towards Wilson Street. I mean can
we follow them? Can we put them in jail? I mean as
long as they are there already out of our parking, we
|
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cannot do much about it.
We call the police when the people are, you
know - how you say, rowdy, or when people have you know, when they are not - when they have bad
behavior, obviously we call the police. But if they
leave, you know, that's what we require to do, to
have them go home. Now that becomes the city's
problem.
Now, we don't want our business to create
problems to the city or to the neighbors. If we have
officers there with the authority to arrest them, you
know, if they mess up outside our premises, then most
of these problems wouldn't be issues.
The men talk about speeding. What can I do
about a speeding vehicle? What can my officers do
about a speeding vehicle? They cannot do anything,
We need, you know, for the police also to do their
job, you know.
MS. ARRINGTON: Sir, I have a comment.
It's just a comment, it's not a question, If a
business - you said nobody told you that these
things were brewing and you didn't know - of course,
there's policemen in your parking lot all the time
that you didn't know, and if people had told you you
would have been doing something, but if somebody asks
J
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interpretation or not, you have availability to a
lawyer, and he should have counseled you, have you
been doing this? No. Have you been doing this? No.
This has been going on for five years. Maybe
these - all these people have who stood up are all
liars, but they said they met with you and the
business a year ago. This is an ongoing problem. If
this was in your neighborhood you would have been one
of the people up here.
MR. KIFURI: Yes.
MR. SMITH: Nobody is questioning your
integrity. Nobody is questioning your business
establishment. It's just that you haven't lived up
to your part of the bargain.
MR. KIFURI: Well, to our belief - to my
belief I think we have.
MR. SMITH: Okay.
MR. KIFURI: Uke I tell you, there could
be - there could be a misinterpretation, but I think
we have lived up to it, you know, because one thing
we are proud of is to be respectful of all laws, the
city, the state, federal, you know. We consider
ourselves law-abiding citizens.
MR. PURDIE: Okay. How long was Augustine
Jocobo employed by you?
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MR. KIFURI: Excuse me?
MR.PURDIE: How long was Augustine Jocobo
employed by you?
MR. KIFURI: Augustine?
MR.PURDIE: He was your head of security.
Let me read this. From your Salon
Tropicana letterhead, number 11 says, Private
security will be provided by T, Augustine Jocobo at
such and such a phone number who is an officially
licensed, state certified private security provider.
How long was he employed by MR. KIFURI: About three years. Two to
three years. Three years? Three years.
MR. PURDIE: Three years and you didn't
recognize the name?
MR. KIFURI: We call him Chino, so I don't
know.
MR, PURDIE: Who was employed as your
security provider after him?
MR. KIFURI: Well, after him, you know, we
had Brent Johnson, and he is no longer doing it, but
when that other hearing happened, we removed Chino
from his duties.
MR. PURDIE: But the reason for asking the
question, again, is that some of these promises that
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for a business license, a Conditional Use Permit, we
should only have to tell them one time what the rules
are. And you've been told multiple times, agreed,
multiple times, and still our interpretation is that
these things have not been followed.
MR.KIFURI: I am really sorry that you |
came to that conclusion, because I mean - if you
would see - 1 mean we as business owners, you know,
not only the personal effort, but also the economical
burden that we have put on the business to try to
comply with everything and do everything the best way
possible, I mean you probably would have the same
opinion that I have, you know. We have tried, you
know - we have complied to the best of our
knowledge, you know. I think that wherever extra
that has to be done, you know, we need to do it, you
know, in a partnership. We are also taxpayers.
MR. MAY: Thank you. I do have a question
for city staff. Do you have anymore questions for Mr. Kifuri, is that your name?
MR. KIFURI: Yes. Thank you very much. We
hope that, you know, you understand that we are
trying to do our best, and if, you know - we want to
solve the issues, There is no doubt on that. If you
have that doubt in your mind, please clear it up

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
123
24
25

because we are, you know, the first ones that will be
affected.
MR, MAY: Yes. I understand,
MS. BROWN: (Inaudible.)
MR. MAY: The public hearing portion is
closed,
MS. BROWN: I'm actually Jennifer Brown. I
am the city attorney along with Mr. Hall, and I would
like to speak to the one issue that was raised about
the veracity,
MR, MAY: Did you say your name and
address?
MS. BROWN: Yes, sorry. Jennifer Brown, I
work with Mr. Hall at Chapman & Cutler.
I met with the individuals who provided you
the affidavits tonight, and I want you to be aware
that those affidavits were sworn under oath, They
are notarized. And what you haven't heard tonight is
that after those affidavits were provided to
Tropicana, that they sent a private investigator out
to question those people who provided the affidavits,
because they were questioning the veracity of the
statements that were in there, and yet those people
showed up in front of you tonight and gave you the
same story,
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So I just wanted to address that and make
sure that you were aware that it's a continuing story
that they've been telling. It's not changing.
You've seen it. You've heard it tonight.
MR. MAY: Thank you. This is not aimed at
you, specifically, Leslie, but five years ago we set
this up, three years following-or eight years ago
we had this, and three years following that we had an
issue, We brought them back and had a similar
hearing that night. And 90 days later we met again
just to make sure that they were under compliance.
And because they were under the microscope, it
appears that they were in compliance in every way.
Why has it taken five years to bring this
matter back to this commission? That's a rhetorical
statement, but as soon as we heard the first
complaint that conditions were in noncompliance, I
would have expected that, because of the history of
noncompliance prior to 2005, that we should have had
this issue back to this body before it ever became an
emotional problem.
So if there are any other situations like
that that are or have been occurring, please, bring
them to this commission so that we don't have to go
through five years of hell for our neighbors.
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Anyway, that was a rhetorical question,
Sorry.
Are there any other comments, questions
from the commission?
MR, KIFURI: Could I post the (inaudible)?
tery brief,
MR, MAY: Is it something new?
MR. KIFURI: Yes,
MR. MAY: Then, please, you've got 60
seconds,
MR. KIFURI: Okay. I would like for you to
3lease consider - before making decision, I would
ike for you to please consider allowing us to
)repare -- the neighborhood is not happy with us,
ust to let us, you know, move out of there, you
enow, and give us some reasonable time to do it. If
you let us stay until the end of the year, you know,
we can move in that period of time. And that will,
you know, probably make a lot of people happy and,
(ou know, the jobs won't be lost and we will still
generate taxes here in Midvale. That's my statement.
MR. MAY: Okay, Thank you,
I understand your concerns, However, I
\don't know that that is an option that's open to this
commission. As Leslie stated; there arelhree
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options essentially open to us tonight. One, to find
that you are in compliance with the conditions that
were placed previously. Second option, that you were
out of compliance, but because of options that were
brought forward to this commission tonight that we
would allow you to stay open under the same
conditions, The third option is that we would find
you in noncompliance and would revoke the Conditional
Use Permit.
As a chair I am not in a position to make a
motion. It would be up to one of the commission
members to make a motion. There would be a second
required or the motion would die, and it would
require a majority vote to pass that motion. Should
the motion not receive the majority vote, that motion
would die. In the case of a tie, I would be required
to cast a tie breaking vote. So MR. BURNETT: Mr. Chairman, if I might,
whatever decision the commission makes ought to be
supported by some findings, and obviously it's been a
long evening, you've had a lot of information
presented, so it's up to you, obviously, whether you
feel comfortable making a decision tonight, but even
if you are inclined to do so, I think that the
decision shouldn't be final until you're able to,
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with my assistance, prepare some findings in support
of that decision.
So if you want to give me some tentative
direction tonight or make a motion that's subject to
the adoption or approval of those findings, however
you want to proceed, but I think it's important in
the event of any other avenues of relief of potential
challenge that whatever decision you made be
supported by some findings based on the information
that's been provided to you.
MR. MAY: I appreciate that, Counsel, The
findings, as I have listed, with comments made
tonight, was a concern for traffic on Wilson that was
somewhat out of control The problem with bottles,
trash, and other trash within two blocks radius of
the establishment, of the problem with fights, noise
and other ruckus in the parking lot. The presence of
drugs and needles in the neighborhood and, I agree,
that could happen anywhere. That the Salon Tropicana
is a magnet for nuisance issues, that there are
documented issues with public intoxication and in
violation of the conditional use there has been
loitering allowed in the parking lot. And that would
also be - your suggestion would also be an option
open to the commission that we accept the public
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hearing as has taken place tonight, and we postpone
making a motion until such time as our legal counsel
can provide written findings of fact.
Any further discussion on the commission?
So you have one of four options, then.
MR. SMITH: I don't know. I almost feel
like it's kind of cut and dry, but 1 mean can we - 1
would like to make a motion, but-MR. BURNETT: It's up to you. If you're
comfortable - I'm not trying to sway you from making
a motion tonight, I am just wanting to emphasize the
motion should be supported by findings, and if your
comfortable with the ones the chair has mentioned,
that's great, if you have your own that's fine, or
you can make a motion directed towards the outcome
and direct me to prepare findings on your behalf to
be adopted at your next meeting. You've got a wide
range of options there, so it's up to you.
MR.PURDIE: I'd rather go that way,
getting the findings for the basis.
MR. SMITH: 1 think I'd like to make a
motion. Are these what you just used? I'd like to
make a motion based on the findings of the traffic on
Wilson, bottles and trash within two-block radius of
the establishment, the ruckus and noise, the garbage
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left behind, the public concerns, public
intoxication, and the parking and loitering from
crowds being left in the parking lot, finding that
Salon Tropicana has violated the conditions of its
permit, and has been given sufficient opportunities
to address the past violations, and has failed to do
so. This would require the Planning Commission to
revoke the Conditional Use Permit under section
17-3-4 of the zoning ordinance, Without the
Conditional Use Permit, the live entertainment and
dance use would no longer be allowed as part of the
Salon Tropicana operation.
MR, MAY: I have a motion. Do I have a
second?
MR. HUNT: You have a second.
MR. MAY: Any further discussion? I would
call for roll call vote, please.
MS, ARRINGTON: I just have one point of
discussion, I would propose, and you can decide what
you want to do, that we also base our decision on the
neighbors' affidavits and the police reports in
addition to the - and maybe that's just a given, but
in addition to this evening's presentation - or -MR, MAY: Comments
MS, ARRINGTON: - comments torn the
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1 public, yeah.
2
MR, MAY: Do you want to amend your motion?
3
MR. SMITH: Can I amend my motion to also
4 include the neighbors' affidavits and also the police
5 reports?
6
MR. MAY: Okay. Do I have a second?
7
MR. SMITH: Yes.
8
MR MAY: We have a motion and a second,
9 Any further discussion?
10
Please call for roll call vote.
11
MS. EVANS: Mr. Purdie?
! 12
MR. PURDIE: Yes.
113
MS. EVANS: Mr. Smith?
14
MR. SMITH: Yes
15
MS. EVANS: Ms. Arnngton?
16
MS. ARRINGTON: Yes.
17
MS. EVANS: Mr. Hunt?
18
MR. HUNT: Yes.
119
MR. MAY: That motion passes unanimously.
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We need to move on to the next item.
(End of Salon Tropicana Public Commission
Hearing.)
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Planning and Zoning Commission Staff Report
APPLICATION:

Saloon R 15 Nightclub

LOCATION:
APPLICANT:
FILE #:
REQUEST:
MEETING DATE:
ZONING DESIGNATION:
AUTHOR:
APPLICABLE ORDINANCE (S):
AGENDA #:

7980 S. State St.
Eddie Serrato
CUP-21-36-233-024
Conditional Use Permit
April 9, 2003
SSC
Lesley Burns, Associate Planner
17-7-7.11
2

SUMMARY:
Eddie Serrato is requesting a Conditional Use Permit in order to operate a nightclub with live entertainment
(concerts) and dancing at 7980 South State Street. This was the location of the Tropicana Club for the
past four orfiveyears. The nightclub operation would include live concerts with a stage and two dance
floors. There would also be areas set up with video games and pool tables, and seating areas for food
service. Mr. Serrato is also applying for a Class C beer license through the State. This will require
approval by the Midvale City Council, and is not directly reviewed by the Planning Commission. Mr.
Serrato proposes to operate the nightclub on Friday, Saturday and Sunday nights from 7 pm to 1:30 am.
The proposed nightclub space is approximately 15,000 square feet, which includes a kitchen, bar,
restrooms, storage and office space, as well as the entertainment areas. See attachedfloorplan.
History. This proposed use will be located in an existing building that has been used for a dance hall in the
past. In December 1998, the Midvale City Planning Commission approved a Conditional Use Permit for a
dance hall/cabaret (the Tropicana Club) in this location with the following conditions:
1. Maximum occupancy of the club will be restricted to 500 patrons.
2. Maximum occupancy signs shall be posted in a conspicuous place.
3. Drinking, loitering, or any illegal activity will not be allowed in the parking lot or on any adjacent
property.
4. The applicants must adhere to all sections of the Midvale City Code relating to cabarets and public
dances.
5. The Planning and Zoning Commission shall review the conditional use permit in three months.
6. There will be adequate security provided by the cabaret for the exterior and interior part.
7. If the security is required to turn people awayfromthe establishment or the parking lot, they will
be takenfromthe premises.
This proposal is slightly differentfromthe previous dance hall use, therefore, requiring a new Conditioual
Use review. This use is now considered an entertainment use, i.e. concert performances, dancing, etc.,
A~~
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under the current zoning ordinance Entertainment uses require a Conditional Use Permit in the State
Street Commercial zone in which the buildmg is located In order to approve a Conditional Use Permit, the
following applicable criteria must be found:
1. The application complies with all applicable provisions of the zoning ordinance, state and federal
law;
2. The use is not detrimental to the public health, safety and welfare;
3. The use is consistent with the Midvale City General Plan, as amended;
4. Traffic conditions are not adversely effected by the proposed use including the existence of or need
for dedicated turn lanes, pedestrian access, and capacity of the existing streets;
5

Sufficient utility capacity;

6. Sufficient emergency vehicle access;
7. Location and design of off-street parking as well as compliance with off-street parking standards
provided for in §17-7-12.8;
8. Fencing, screening, and landscaping to separate the usefromadjoining uses and mitigate the
potential for conflict in uses; and
9. Exterior lighting that complies with the lighting standards of the zone and is designed to minimize
conflict and light trespass with surrounding uses.
The applicant is not proposing any changes to the exterior of the building, with the exception of signage
The City Building Official and Fire Marshal have recently inspected the building and will require some
interior improvements for safety. These improvements do not require any major structural changes.
Emergency vehicle access for the property is sufficient provided parking occurs in the designated stalls and
does not block accesses and roadways.
1

The existing parking lot for the business is shown on the attached site plan. The parking lot^ which
includes 260 spaces, is shared with the bowling alley, the strip center along State Street, a stand-alone
restaurant, and two apartment units. Based on current off-street parking requirements, the existing
businesses require 112 parking spaces, leaving 148 spaces for the nightclub. Based on the type of use and
the size of the facility, Staff believes the occupancy of the nightclub needs to be restricted because of the
limited available parking. The previous dancehall permit had a maximum occupancy of 500 patrons. This
number was a result of the amount of available parking. Staff's recommendation is to maintain the
previous maximum occupancy of 500 patrons. However, if it is found through public comment or if
problems with cars blocking accesses, roadways, fire lanes, etc. arise after the nightclub has been
operating, the maximum occupancy may need to be lowered.
I I
Because of the proximity of the nightclub to existing residential uses and the large crowds typically
associated with this type of use, Staff would recommend that the applicant employ private security officers
to ensure the safety of patrons and the surrounding neighborhood, particularly in the parking lot. In order
to protect the health, safety and welfare of the neighborhood, Staff would also recommend that conditions
be included to ensure there is no drinking, loitering or other illegal activities occurring in the parking lot or
in the immediate neighborhood. To help mitigate the potential issue of patrons taking drinks out of the
nightclub, there should be a condition prohibiting drinks in glass bottles and cans, which can be easily
concealed when leaving the club. This would also help mitigate littering problems in the neighborhood.
Provided the Saloon R 15 nightclub operates under the conditions recommended by Staff to mitigate the
potential impacts on the surrounding neighborhood, Staff believes it can comply with the applicable zoning
ordinance regulations and the conditional use criteria. Staff would recommend that the Conditional Use

2
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Permit be monitored on a regular basis to ensure the conditions are being satisfied and any issues resolved
in an appropriate manner
STAFF RECOMMENDATION:
Staff recommends that the Planning Commission approve the Conditional Use Permit for the Saloon R 15
nightclub, allowing live entertainment and dancing, to be located at 7980 South State Street with the
following findings of fact and conditions:
Findings of Fact:
1. Occupancy of the building is limited by the amount of on-site parking per the parking requirements
of Section 17-7-12.8 of the Zoning Ordinance.
2. Overflow parking, which blocks accesses, alleys, pedestrian ways, fire lanes, etc., threatens the
public health, safety and welfare of the patrons and the neighborhood.
3. Protecting the public health, safety and welfare of the adjacent residential neighborhoodfromthe
large crowds associated with a nightclub providing live entertainment (concerts) is a concern.
4. Ensuring a safe environment for the patrons of the nightclub, both inside and outside of the
building, is a concern.
Conditions:
1. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that overflow
parking is a problem on the property and in the surrounding neighborhood, i.e. cars blocking
accesses, alleys, pedestrian ways, fire lanes, etc., the Planning Commission may re-evaluate this
maximum occupancy number and reduce it. Maximum occupancy signs shall be placed in a
conspicuous location inside the nightclub.
2. The applicant shall comply, at all times, with applicable municipal, State and Federal laws.
3. The applicant shall hire a private security company to provide security both inside and outside of
the building. A security plan, approved by Midvale City, shall be prepared to ensure the adequate
safety of the patrons and the surrounding neighborhood, as well as compliance with the conditions
of this permit and other applicable laws.
4. There shall be no drinking, loitering, or any illegal activity allowed in the parking lot or on adjacent
property.
5. The nightclub shall not serve drinks in glass bottles or cans, which can be easily taken outside in
the parking lot creating safety and littering issues for the neighborhood.
6. If security officers are required to turn people awayfromthe establishment or the parking lot, these
people shall be takenfromthe premises.
7. No parking for the nightclub shall occur within the adjacent residential neighborhood, and vehicles
shall be parked within the designated stalls in the parking lot.
8. The applicant shall comply with all requirements of the City Building Official and Fire Marshal
prior to occupancy of the building.
9. All new signage shall comply with the sign requirements for the SSC zone and sign permits
obtained before construction.
10. The Planning Commission shall review this Conditional Use Permit after three months of operation
to ensure compliance with the above conditions and the Conditional Use Review Criteria. If the
Planning Commission finds new public health, safety or welfare issues associated with this use,
modifications to the permit may be made. If the Planning Commission finds tliat the applicant is in
violation of the terms of this permit, the Conditional Use Permit will be revoked.
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RECOMMENDED MOTION:
"I move to approve the Conditional Use Permit for the Saloon R 15 nightclub, allowing live
entertainment and dancing, to be located at 7980 South State Street with the following findings of fact
and conditions:
Findings of Fact:
1. Occupancy of the building is limited by the amount of on-site parking per the parking
requirements of Section 17-7-12.8 of the Zoning Ordinance.
2. Overflow parking, which blocks accesses, alleys, pedestrian ways, fire lanes, etc., threatens the
public health, safety and welfare of the patrons and the neighborhood.
3. Protecting the public health, safety and welfare of the adjacent residential neighborhood from
the large crowds associated with a nightclub providing live entertainment (concerts) is a
concern.
4. Ensuring a safe environment for the patrons of the nightclub, both inside and outside of the
building, is a concern.
Conditions:
1. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that overflow
parking is a problem on the property and in the surrounding neighborhood, i.e. cars blocking
accesses, alleys, pedestrian ways, fire lanes, etc., the Planning Commission may re-evaluate this
maximum occupancy number and reduce it. Maximum occupancy signs shall be placed in a
conspicuous location inside the nightclub.
2. The applicant shall comply, at all times, with applicable municipal, State and Federal laws.
3. The applicant shall hire a private security company to provide security both inside and outside
of the building. A security plan, approved by Midvale City, shall be prepared to ensure the
adequate safety of the patrons and the surrounding neighborhood, as well as compliance with
the conditions of this permit and other applicable laws.
4. There shall be no drinking, loitering, or any illegal activity allowed in the parking lot or on
adjacent property.
5. The nightclub shall not serve drinks in glass bottles or cans, which can be easily taken outside in
the parking lot creating safety and littering issues for the neighborhood.
6. If security officers are required to turn people away from the establishment or the parking lot,
these people shall be taken from the premises.
7. No parking for the nightclub shall occur within the adjacent residential neighborhood, and
vehicles shall be parked within the designated stalls in the parking lot.
8. The applicant shall comply with all requirements of the City Building Official and Fire Marshal
prior to occupancy of the building.
9. All new signage shall comply with the sign requirements for the SSC zone and sign permits
obtained before construction.
10. The Planning Commission shall review this Conditional Use Permit after three months of
operation to ensure compliance with the above conditions and the Conditional Use Review
Criteria. If the Planning Commission finds new public health, safety or welfare issues
associated with this use, modifications to the permit may be made. If the Planning Commission
finds that the applicant is in violation of the terms of this permit, the Conditional Use Permit will
be revoked.
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655 West Center St!eel
Midvale, UT 84047
Phone (801) 567-7200
Fax(H0I)567 05J8

MIDVALE C I T Y

"

April 10, 2003

Mr. Eddie Serrato
5282 W. 4065 S
West Valley City, UT 84120
Subject: Conditional Use Permit - Saloon R 15 Nightclub @ 7980 S. State St.
Dear Mr. Serrato:
This letter is to confirm action taken by the Midvale City Planning Commission at its
meeting held on April 9, 2003 with regard to the above request. It was the decision of the
Planning Commission to approve the Conditional Use Permit, allowing live
entertainment and dancing, with the following conditions:
1. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that
overflow parking is a problem on the property and in the surrounding
neighborhood, i.e. cars blocking accesses, alleys, pedestrian ways, fire lanes, etc.,
the Planning Commission may re-evaluate this maximum occupancy number and
reduce it. Maximum occupancy signs shall be placed in a conspicuous location
inside the nightclub.
2. The applicant shall comply, at all times, with applicable municipal, State and
Federal laws.
3. The applicant shall hire a private security company to provide security both inside
and outside of the building. A security plan, approved by Midvale City, shall be
prepared to ensure the adequate safety of the patrons and the surrounding
neighborhood, as well as compliance with the conditions of this permit and other
applicable laws.
4. There shall be no drinking, loitering, or any illegal activity allowed in the parking
lot or on adjacent property by patrons of this facility.
5. The nightclub shall not serve drinks in glass bottles or cans, which can be easily
taken outside in the parking lot creating safety and littering issues for the
neighborhood, or the nightclub shall prevent any glass bottles or cans from being
taken out of the facility.
6. If security officers are required to turn people away from the establishment or the
parking lot, these people shall be required to leave the premises.
App.-Rec. 38

7. No parking for the nightclub shall occur within the adjacent residential
neighborhood, and vehicles shall be parked within the designated stalls in the
parking lot.
8. The applicant shall comply with all requirements of the City Building Official and
Fire Marshal prior to occupancy of the building.
9. All new signage shall comply with the sign requirements for the SSC zone and
sign permits obtained before construction.
10. The Planning Commission shall review this Conditional Use Permit after three
months of operation to ensure compliance with the above conditions and the
Conditional Use Review Criteria. If the Planning Commission finds new public
health, safety or welfare issues associated with this use, modifications to the
permit may be made. If the Planning Commission finds that the applicant is in
violation of the terms of this permit, the Conditional Use Permit will be revoked.
11. Sound generated on-site is to be controlled to comply with City ordinances.
12. No door passes for re-entry are to be allowed from the nightclub. This will cut
down on problems that may occur in the parking lot such as fights and drinking in
public.
If you have any questions, please call me at 567-7231.
Sincerely^

Lesley Burns ^
Associate Planner
/lb
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R E S T A U R A N T
MIDVALE CITY
PLANNING AND ZONING COMMISSION :
655 West Center Street
Midvale, Ut 84047

To whom it may concern :
In order to comply with the decision of the Midvale City Planning and Zoning Commission, for
the Conditional Use Permit for building located at 7980 South State Street, (From now on to be
known as Salon Tropicana Restaurant) hereby we accept to follow and enforce the special conditions required by the Commission on the meeting held on April 9, 2003, with regard to the building we now occupy, so that entertainment and dancing be allowed by the Commission.
We will respect the maximum occupancy level approved by the Commission at any particular
time, and prevent our patrons to become a problem to our neighbors.
We will, at all times respect and enforce all applicable laws, codes, and / or city ordinances.
We will hire Private Security, submit a Security Plan and assure the safety of our patrons and
neighbors.
No drinking, loitering, or any illegal activities will be allowed in the parking lot, or adjacent property.
No glass or metal containers will be allowed to go out to the Parking Area.
We will reserve the right to admit anyone we consider "a troublemaker", and will require them to
leave the premises.
We will encourage potential customers to park only in the designated areas and not in the adjacent residential neighborhood, by telling them their cars will be towed if in violation of this policy.
We will comply with all applicable requirements of the City Building Official, Fire Marshall, and
Health Authorities before we start conducting any business.
All new signs shall and will comply with the requirements for State Street Commercial Zone
Constant review of our Conditional Permit will help us establish a track record with the City, so
that occupancy levels, and other restrictions now in place, could be reconsidered and removed.
We will keep Sound Levels under control, to comply with City Ordinances.
There will not be re-entry passes given to patrons, under special circumstances (someone needing to get a medication, etc.) they will be supervised by our security personnel to prevent them
from drinking or causing any trouble in the parking lot.
Hoping to become a great asset to the Midvale City Community...
Sijj^rely,

IA
MElWBtR
f
SALON TROPICANA, LLC.

JORGE CfSNEROS
MEMBER
SALON TROPICANA, LLC.

7980 South State Street - Midvale, UT 84047
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MIDVALE CITY

655 West Center Street
Midvale, UT 84047
Phone (801) 567-7200
Fax (801) 567-0518

May 26, 2005

Ms. Magdalena Garcia
1384 Slate Canyon Dr.
Provo, UT 84606
Mr. Jorge Cisneros
983 S. Montgomery St.
Salt Lake City, UT 84104
Salon Tropicana
7980 S. State St.
Midvale, UT 84047
Subject: CUP Revocation Hearing - Salon Tropicana
Dear Ms. Garcia and Mr. Cisneros:
This letter is to confirm action taken by the Midvale City Planning Commission at its
meeting held on May 25, 2005 regarding the conditional use permit revocation hearing
for the Salon Tropicana located at 7980 South State Street. After hearing all the
testimony provided at the hearing, the Planning Commission determined that Salon
Tropicana has violated conditions 2, 3, 4, 5 and 12 of its conditional use permit,
specifically:
•

•

•
•

Violating multiple municipal and State laws regarding business license
requirements, alcoholic beverage license requirements, offenses against public
decency, indecent acts, etc.
Violating the approved security plan, i.e. lack of adequate security personnel in
the parking lot, lack of traffic control into the residential neighborhood to the
west, removal of the required parking lot signage, allowing patrons to exit the
establishment with alcoholic beverages, lack of trash cans in the parking lot,
Allowing drinking, loitering and other illegal activities in the parking lot.
Serving beer in glass bottles and allowing these to be taken out of the
establishment.
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•

Patrons being allowed to re-enter the establishment.

The Planning Commission recognized that the Building and Fire Code violations had
been corrected prior to the hearing. However, in light of the violations, the Planning
Commission required that Salon Tropicana submit a plan specifying how it will promptly
comply with the Conditions of its permit. The plan must be submitted to City Staff no
later than 5 pm on June 1, 2005, and will be reviewed by the Planning Commission at its
meeting on June 8, 2005. The Planning Commission will take appropriate action based
on this submittal.
If you have any questions regarding this decision, please call me at 567-7231.
Sincerely,

Lesley Burns
Associate Planner
/lb
cc: David Cesar Kifuri

App.-Rec. 42

MID VALE CITY

655 West Center Street
Midvale, UT 84047
Phone (801) 567-7200
Fax (801) 567-0518

June 9, 2005

Ms Magdalena Garcia
1384 Slate Canyon Dr.
Provo, UT 84606
Mr. Jorge Cisneros
983 S. Montgomery St.
Salt Lake City, UT 84104
Salon Tropicana
7980 S. State St.
Midvale, UT 84047
Subject: Planning Commission Decision - Salon Tropicana CUP
Dear Ms. Garcia and Mr. Cisneros:
This letter is to confirm action taken by the Midvale City Planning Commission at its meeting
held on June 8, 2005 with regard to the conditional use permit revocation hearing for the Salon
Tropicana at 7980 South State Street. Based on the plan submitted by Salon Tropicana indicating
how it will comply with the conditions of its permit, the Planning Commission decided that the
Conditional Use Permit allowing a nightclub with live entertainment (concerts) and dancing at
7980 South State Street (CUP-21-36-233-024) not be revoked at this time subject to the following
conditions:
1. The applicant shall prepare a final copy of the In-House Security Plan and Security
Personnel Responsibilities document and submit this final copy to Midvale City. The
final version shall include all of the information contained in the "draft" copy, with the
exception of the language in item #2 regarding larger than maximum crowds. This plan
shall be utilized to ensure the adequate safety of the patrons and the surrounding
neighborhood, as well as compliance with the conditions of the permit and other
applicable laws.
2. The applicant shall post and maintain signs to help prevent patron parking in the
residential area and loitering in the parking lot.
3. The following original conditions of the permit shall remain:
a. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that
overflow parking is a problem on the property and in the surrounding neighborhood,
i.e. cars blocking accesses, alleys, pedestrian ways, fire lanes, etc., the Planning
Commission may re-evaluate this maximum occupancy number and reduce it.
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Maximum occupancy signs shall be placed in a conspicuous location inside the
nightclub.
b. The applicant shall comply, at all times, with applicable municipal, State and Federal
laws.
c. There shall be no drinking, loitering, or any illegal activity allowed in the parking lot
or on adjacent property.
d. The nightclub shall not serve alcoholic drinks in glass bottles or cans, which can be
easily taken outside in the parking lot creating safety and littering issues for the
neighborhood, or the nightclub shall prevent any glass bottles or cansfrombeing
taken out of the facility.
e. If security officers are required to turn people awayfromthe establishment or the
parking lot, these people shall be required to leave the premises.
£ No parking for the nightclub shall occur within the adjacent residential
neighborhood, and vehicles shall be parked within the designated stalls in the parking
lot.
g. The applicant shall comply with all requirements of the City Building Official and
Fire Marshal prior to occupancy of the building,
h. All new signage shall comply with the sign requirements for the SSC zone and sign
permits obtained before construction,
i. Sound generated on site is to be controlled to comply with City Ordinances,
j . No door passes are to be allowedfromthe club. This would cut down on problems
that may occur in the parking lot, i.e.fightsand drinking in public.
4. The Planning Commission shall review the conditional use permit within 60 days to
ensure compliance with the conditions of the permit. Appropriate action shall be taken at
this time. This action may include modification to the permit, or suspension or
revocation of the permit. If the Planning Commission finds that the applicant is
complying with the conditions of the permit, an appropriate review schedule shall be
established.
If you have any questions regarding this decision please call me at 567-7231.
Sincerely,

Lesley Burns
Associate Planner
/lb
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Sa^on Tropicjna
IN HOUSE SECURITY

"nv\*\ Ux>j

PLAN

In order to better serve the community and patrons this thirteen guidelines
shall be followed :
1.- Two Security Personnel, should be stationed at the Exterior Entrance to
search Patrons for weapons and outside beverages, food or other paraphernalia
that would be considered a violation of Federal and State Laws or any Municipal
Regulations.
2.- In order to keep a more accurate count of Patrons and Employees, a
counter in and a counter out shall be used to ensure maximum occupancy is not
exceeded. Radio contact will be made by the Entrance Securities, to the Exterior
Entrance Guards whenever Maximum Occupancy is reached, so that nobody is
allowed to come inside until someone leaves the premises. taifcnNMaMiMfca
I
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3.- The establishment will be designated as non-smoking, to comply with
the Utah Clean Air A c t
4.- Two roaming Securities will walk the Parking Lot to Aid Patrons to
locate a Parking Slot, prevent Drinking, Fighting, Loitering and Littering in the
Parking L o t Signs will be posted with the following messages, in English and in
Spanish : DRINKING AND DRIVING DON'T MIX ; THIS PARKING LOT IS PRIVATE
PROPERTY NO DRINKING AND / OR LOITERING ALLOWED; VEHICLES PARKED
ON RESIDENTIAL AREA WILL BE TOWED AT OWNER'S EXPENSE. Chains will
be used to close the West Exits from 9pm to 2:45am or until the Parking Lot is
cleared. Chains are to be easily removed in case of Emergency.
5.- No individuals will be allowed to linger in the Parking Lot, Suspicious
activity will be reported to the Midvale Police Department Immediately.
6.- Security Personnel at both, Lower and Upper Entrances, shall prevent
beverages and food to be taken of th premises, creating two check points for
added assurance. Signs will be posted with the following legends : THE CITY OF
MIDVALE DOES NOT ALLOW PATRONS TO EXIT WITH ALCOHOLIC BEVERAGES
OR OPEN CONTAINERS ; THE CITY OF MIDVALE DOES NOT ALLOW PATRONS
RE-ENTERING THIS BUSINESS.

7980 South State Street Midvale, UT 84047 (801)787-1270

(801)577 4292 Fax (801) 748 0721
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CITY OF MIDVALE, STATE OF UTAH
CITY COUNCIL
655 West Center Street
Midvale, UT 84047

SALON TROPICANA MIDVALE, INC.

*
*

Petitioner,

CITY OF MIDVALE
PLANNING COMMISSION
Respondent,

*
*

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

*
*
*

The matter of Salon Tropicana Midvale, Inc.'s ("Tropicana") appeal of the revocation of
its conditional use permit by the Midvale City Planning Commission came on for hearing before
the Midvale City Council (die "Council") on October 7,2008. The Tropicana was represented
by W. Andrew McCuIlough. H. Craig Hall, Midvale City Attorney, represented the Planning
Commission. The Council was represented by Jody Burnett, who was engaged to provide
independent legal counsel because the Midvale City Attorney presented the position of Planning
Commission. Mayor Joann Seghini recused herself from participating in the appeal process due
to her personal testimony provided at the Planning Commission hearing. Pursuant to Midvale
City Ordinance No. 17-3-13.FA, the Council limited its review to the record established before
the Planning Commission. Accordingly, the Council received and reviewed the entire Planning
Commission record. Specifically, the Council had all of the exhibits introduced during the
Planning Commission hearing, the appeal letter submitted by Tropicana, and the Midvale City
Attorney's staff response to that appeal letter. In addition, the Council received and reviewed the
complete transcript of the Planning Commission hearing. After reviewing the complete record,
2517180.Gl.02.doc
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and hearing the arguments of Mr. McCullough and Mr, Hall, the Counsel unanimously affirmed
the decision of the Planning Commission. In doing so, the Council hereby finds:
FINDINGS OF FACT
1.

The individual council members had sufficient opportunity to review the entire

record created before the Planning Commission and were knowledgeable about its contents.
2.

The evidence supported afindingthat Condition #5 of the Conditional Use

Permit, which states that "there shall be no drinking, loitering, or any illegal activity allowed in
the parking lot or on adjacent property", had been violated
3.

This evidence included testimonyfromDetective Sergeant Salazar of the Midvale

City Police Department, as well as David Kifuri himself.
4«

The evidence supported afindingthat Condition #7 of the conditional use permit,

which states that "if security officers are required to turn people away from the establishment or
the parking lot, these people shall be required to leave the premises," had been violated.
5.

This evidence included the testimony from David Kifuri and the testimony of

Detective Sergeant Salazar.
6-

The evidence supported afindingthat Condition #8 of the conditional use permit,

which states that "no parking for the nightclub shall occur within the adjacent residential
neighborhood, and vehicles shall be parked within the designated stalls in the parking lot," had
been violated.
7.

This evidence included significant public comment, testimony from Detective

Sergeant Salazar that there was utter disregard for any type of order, fashion of parking at the
Tropicana, and the sworn affidavit submitted by a resident that he had been blocked into his
residence because patrons of the Tropicana had parked so close to his front door that it could not
be opened

2
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8.

The evidence supported afindingthat Condition #11 of the conditional use

permit, which states that "sound generated on site is to be controlled to comply with City
Ordinances" had been violated.
9.

This evidence included significant public comment and written affidavits

regarding excessively loud music and other noise at very late hours.
10.

Based upon the history of the Tropicana5 s appearances before the Planning

Commission, there was sufficient basis for the Planning Commission to determine that the
Tropicana had multiple opportunities to correct past violations and to operate within the
conditions of the conditional use permit, but failed to do so.
Based upon the foregoingfindingsof fact, the Board makes the following conclusions:
MIDVALE'S CONCLUSIONS OF LAW
1.

There was substantial evidence in the record to establish that the Tropicana was in

violation of the conditions of the conditional use permit
2.

The decision of the Planning Commission to revoke Tiopicana's conditional use

permit was not arbitrary, capricious or illegal.
3.

Revocation of the Tropicana's conditional use permit is proper pursuant to

Midvale City Ordinance 17-3-4.G.
4.

Accordingly, the decision of the Planning Commission is affirmed.

Dated: October 21,2008

Midvale City Council

By: /^rMj

V / ^ t ^

Its: Mayor Pro Tern
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AFFIDAVIT OF ADAM ROBINSON

STATE OF UTAH

}
) ss.
COUNTY OF SALT LAKE }

Adam Robinson, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7912 S. Wilson Street, Midvale, Utah. I have lived at this address
for approximately twenty (20) years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
Aifidavit, activities at the Tropicana have annoyed me and my family, interfered with my
peaceful enjoyment of my property, and endangered my comfort, repose, health or safety in the
following ways:
a)

There are broken beer bottles and beer cans on the street

b)

There are people from the Tropicana are urinating on the parking lot and

street.
c)
turns in the street.

There are excessive numbers of cars parking in the street and making U-

d)
There is excessive noise, police sirens from multiple calls to the premises,
and fights occurring in the parking lot and streets,
e)
My son is afraid to play in my yard because of all of the crime. There is a
cross in the parking lot of the Tropicana marking where a person was killed.
5)
property.

These incidents have caused me to 6e fearfu/ and insecure in my use of my

Dated this <*{'

day of June, 2008.

Adam Robinson
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SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me thiasfl* day of
June, 2008.

NOTARY PUBLIC
JENNIFER A BROWN
1000 Kearns BIdg 136 S Mam
Salt Lake City Utah 84101
My Commission Expires
November 8 200B

STATE OF UTAH
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AFFIDAVIT OF JULIET MRINZBR

STATE OF UTAH

}
) ss.
COUNTY OF SALT LAKE }

Juliet Meinzer, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7924 S, Wilson Street, Midvale, Utah. I have lived at this address
for approximately six (6) years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
Affidavit, activities at the Tropicana have annoyed me and my family, interfered with my
peaceful enjoyment of my property, and endangered my comfort, repose, health or safety in the
following ways:
a)
There is broken glass, empty beer cans, and graffiti in the immediate area
around the Tropicana.
b)

There are people urinating on the street.

c)
There is loud yelling, loud music, and racing around the street There
have been stabbings and multiple police calls, with their sirens blaring and their lights flashing
while my children are trying to sleep.
d)
Last summer, there was blood left in the road just outside the gates of
Tropicana on Wilson Street from someone who was stabbed there.
e)
My husband and I often walk to the 7-11 Store located at 8000 S. State on
Sunday mornings and pick up a bag full of trash left by patrons of the Tropicana from the night
before.
f)
Last Friday night, June 20,2008,1 heard a loud scream from a woman and
yelling from some men. I became concerned when the screaming got out of control and sounded
like the woman was seriously in danger. I called the police when I heard a screech and saw a car
race out of the parking lot of the Tropicana onto Wilson Street
g)
I don't feel safe in my home if my husband isn't there. I'm afraid to have
my children outside in our front yard.
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5)
property.

These incidents have caused me to be fearful and insecure in my use of my

Dated this TSj day of June, 2008.

i / t / j T J UJlAAK/h^A^\
Julia Meinzer

Tf

r&

SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me t h i s ^ day of
June, 2008.

NOTARY PUBLIC
JENNIFER A BROWN
1000 Kearns Bldg 136 S Main
Sail Lake City, Utah 84101
My Commission Expires
November 8 2008
STATE OF UTAH
J

Ann -Rec.
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AFFIDAVIT OF RYAN MBINZER

STATE OF UTAH

}
) ss.
COUNTY OF SALT LAKE }

Ryan Meinzer, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7924 S. Wilson Street, Midvale, Utah. I have lived at this address
for approximately six (6) years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
Affidavit, activities at the Tropicana have annoyed me and my family, interfered with my
peaceful enjoyment of my property, and endangered my comfort, repose, health or safety in the
following ways:
a)
There are broken beer bottles, empty food containers and beer cans on my
street, in the parking lot of the Tropicana and the bowling alley, and in my neighbor's yards.
The majority of the trash is concentrated near the front doors of the Tropicana and is rarely
picked up by Sunday morning.
b)
There have been many illegally parked cars on both sides of Wilson Street
until 2:00 a.m. or later. When people leave the area, they appear rowdy and drunk.
c)

There are urine puddles on the curb and in the gutters.

d)
There is excessive noise, loud music, angry yelling, loud laughing, glass
breaking and tires screeching.
e)
I also found what appeared to be a partially used marijuana joint
approximately two weeks ago while I was outside trying to clean up the mess left by customers
of the Tropicana.
f)
Our street is usually and historically clean, quiet and peaceful, but when
the Tropicana has activities, our street looks and sounds like a ghetto.
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5)
property.

These incidents have caused me to be fearful and insecure in my use of my

Dated this 3 & day of June, 2008.

SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me this-^Tday of
June, 2008.

NOTARY PUBLIC
JENNIFER A BROWN
1000 Kearns Bldg 136 S Main
San Lake City Utah 84101
M> Commission Expires
November 8 2008
STATE OF UTAH
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AFFIDAVIT OF ERIC R SKOG
STATE OF UTAH

}
) ss.
COUNTY OF SALT LAKE }

Eric F. Skog, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7887 S. Wilson Street, Midvale, Utah. I have lived at this address
for twenty-one years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
affidavit, activities at the Tropicana have annoyed me and my family, interfered with my
peaceful enjoyment of my property, and endangered my comfort, repose, health or safety in the
following ways:
a) An excessive number of cars parked along Wilson Street.
b) The patrons of the club often leave in an intoxicated state and I have witnessed
a fight in front of my house.
c) I consistently hear police sirens, loud music coming from the cars of the
patrons of the club and speeding cars between the hours of midnight and 2:00 a.m. the weekends
when I am at home.
d) Tow trucks regularly come to tow vehicles owned by patrons of the club,
e) I have seen people leaving the club throwing glass bottles in my street and
gutter.
f) Patrons of the club regularly urinate in the street in front of us as they are
leaving the club.
g) My two small children are fearful to play outside on the block.
h) This morning there were still broken glasses and beer bottles, dirty laundry,
trash and urine on Wilson, Taft and Garden View Streets.
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i) The gates leading from the Tropicana Club on Wilson Street consistently have
not been chained for approximately four months, despite the ownership's agreement to keep the
gates chained approximately one year ago.
j) Approximately two weeks ago my wife was cleaning up some broken glass in
my gutter with one of my neighbors, when my neighbor found a marijuana joint at the end of my
driveway.
k) I am in the military and am fearful when I am on deployment to leave my
family.
5)
property.

These incidents have caused me to be fearful and insecure in my use of my

Dated t h i s ^ ^

day of June, 2008.

EricF.

SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me this <dZ— day of
June, 2008.

NOTARY PUBLIC
JENNIFER A BROWN
1000 Kearns Bldg 136 S Main
Sail Lake City Utah 84101
My Commission Expires
November B 2008
STATE OF UTAH
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AFFIDAVIT OF CAESAR BOSWELL

STATE OF UTAH

}
) ss.

COUNTY OF SALT LAKE }
Caesar Boswell, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7922 S. State Street, Midvale, Utah. I have lived and operated a
business, Caesar's Motorcycle Empire, at this address for thirty-one years,
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
affidavit, activities at the Tropicana have annoyed me, interfered with my peaceful enjoyment of
my property, and endangered my comfort, repose, health or safety in the following ways:
a) I am consistently disrupted by loud persons who are patrons of the club.
b) Patrons regularly tip over construction signs located in front of my property. I
have stood the signs up on at least thirty occasions.
c) I clean up broken beer bottles, cans and garbage every Saturday and Sunday
morning.
d) One Saturday night within the last six months, I was alerted to something
going on outside when I heard my dogs barking. I looked out the window to see a man running
through my yard. He was hand cuffed and not wearing a shirt. He ran through my property and
then back to the club and was then caught by the club security, only to escape again,
e) One of the windows to my business has been broken on two different
occasions. The window is 6 feet by 7 feet and has cost me approximately $600 to repair each
time,
f) I do not feel that my home or my business are safe on the weekends unless I
spend the night patrolling my property.
g) I have witnessed in excess of thirty fights in the parking lot
h) I consistently see intoxicated drivers leaving the premises of the club.
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i) Cars belonging to patrons of the club are consistently parked on my property
j) Nearly every weekend I see patrons of the club urinating on the ground outside.
k) I take great pride in the appearance of my home and business and have
consistently been frustrated by the persons who have vandalized, trespassed and polluted my
property.
1) I have also seen abandoned cars around the premises of the Tropicana.
5)
property.

These incidents have caused me to be fearful and insecure in my use of my

Dated this

it

day of June, 2008.

?

ft£4A/g-A
Caesar Boswsjl.

SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me this e^L day of
June, 2008.

SXftTCOFUj^H-
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AFFIDAVIT OF LOUISE GILBERT
STATE OF UTAH

>
) ss.
COUNTY OF SALT LAKE }
Louise Gilbert, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 18 W. Wasatch Street, Midvale, Utah. I have lived at this address
for twenty-seven years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
affidavit, activities at the Tropicana have annoyed me and my family, interfered with ray
peaceful enjoyment of my property, and endangered my comfort, repose, health or safety in the
following ways:
a) Garbage consistently thrown over the wall into our yard, including but not
limited to liquor bottles and condoms.
b) Extremely loud music from the parking lot on Friday and Saturday nights.
c) Fighting in the parking lot consistently between 11:00 p.m. and 2:30 a.m.
d) Racing through the parking lot consistently between 11:00 p.m. and 2:30 a.m..
e) Glass in the streets on Wilson Street
f) Women screaming consistently between 11:00 p.m. and 2:30 a.m..
5)
property.

These incidents have caused me to be fearful and insecure in my use of my
*+

Dated this ^

day of June, 2008.

Louise Gilbert
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SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me t h i g ^ day of
June, 2008.

NOTARY PUBLIC
JENNIFER A BROWN
1000 Kearns Bldg 136 S Main
Salt Lake City Utah 84101
My Commission Expires
November 8 2008
STATE OF UTAH

NOTARY/PUBLIC
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AFFIDAVIT OF JARED JOHNSON

STATE OF UTAH

}
) ss,
COUNTY OF SALT LAKE }

Jared Johnson, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7962 S. State Street, Midvale, Utah. I have lived at this address for
approximately three (3) years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah, and actually share the same parking lot as the
Tropicana.
4)
Over the course of the past several months and continuing through the date of this
Affidavit, activities at the Tropicana have annoyed me, interfered with my peaceful enjoyment of
my property, and endangered my comfort, repose, health or safety in the following ways:
a)
The noise is so loud, either from loud music, yelling, fighting or breaking
beer bottles, that I am unable to sleep at night
b)
Cars from customers of the Tropicana park in my personal parking that is
clearly marked "Apartment Parking." On one recent occasion, approximately June 13,2008,
someone from the Tropicana had parked their car so close to my front door, which swings
outward, that I was unable to open my door and get out.
c)
I clean my landlord's parking lot on Mondays after the Tropicana has been
open for the weekend. I find dope baggies and paraphernalia, broken glass, garbage, litter, used
condoms, and used needles.
d)
I have also seen abandoned cars, which appear to have been hotwired,
which I believe is an indication that the car has been stolen.
e)
Just this past weekend, as I was walking to the 7-11 store, there was
someone in the tree located in the parking lot of the Tropicana throwing beer bottles out of the
tree and onto the parking lot.
f)
I don't feel comfortable in my own home and worry about my safety
whenever the Tropicana is open.

App.-Rec. 61

5)
property.

These incidents have caused me to be fearful and insecure in my use of my

Dated this <=^u

day of June, 2008.

SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me t h i s ^ L day of
June, 2008.

NOTARY PUBLIC
JENNIFER A. BROWN
1000 Keams Bldg 136 S Main
Sail Lake City. Utah 84101
My Comrmsslon Expires
November 8 2008

(fNOTJ>R\[/^UBLIC

STATE OF UTAH
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AFFIDAVIT OF SUSAN A. SKOG

STATE OF UTAH

}
) ss.
COUNTY OF SALT LAKE }

Susan A. Skog, having been duly sworn, states as follows:
1)

I am more than twenty-one years of age.

2)
My address is 7887 S. Wilson Street, Midvale, Utah. I have lived at this address
for twenty-one years.
3)
I live within close proximity to a nightclub operated under the name of Tropicana,
located at 7980 S. State Street, Midvale, Utah.
4)
Over the course of the past several months and continuing through the date of this
affidavit, activities at the Tropicana have annoyed me and my family, interfered with my
peaceful enjoyment of my property, and endangered my comfort, repose, health or safety in the
following ways:
a) An excessive number of cars parked along Wilson Street.
b) The patrons of the club often leave in an intoxicated state and I have witnessed
fights in front of my house two out of the last four weekends.
c) I consistently hear police sirens, loud music coming from the cars of the
patrons of the club and speeding cars between the hours of midnight and 2:00 a.m. every
weekend.
d) Tow trucks regularly come to tow vehicles owned by patrons of the club.
e) I have seen people leaving the club throwing glass bottles in my street and
gutter.
f) On June 20, 2008, at around 12:30 or 1:00 a.m., my neighbor and I heard a
woman and a man screaming at each other around the corner. Because we were afraid for the
woman and for ourselves, we called the police.
g) Patrons of the club regularly urinate in the street in front of us as they are
leaving the club.
h) My two small children are fearful to play outside on the block.
SueSkogAff.doc
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i) This morning there were still broken glasses and beer bottles, dirty laundry,
trash and urine on Wilson, Taft and Garden View Streets.
j) Over the last six months, I have called the police department on two occasions.
k) The gates leading from the Tropicana Club on Wilson Street consistently have
not been chained for approximately four months, despite the ownership's agreement to keep the
gates chained approximately one year ago.
1) Approximately two weeks ago I was cleaning up some broken glass in my
gutter with one of my neighbors, when my neighbor found a marijuana joint at the end of my
driveway.
5)
property.

These incidents have caused me to be fearful and insecure in my use of my

Dated this *2(/ day of June, 2008.

KAAMA/^ (A
Susan A. Skog

Aha
^

SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me thigF^ day of
June, 2008.
NOTARY PUBLIC
JENNIFER A BROWN
1000 Kearns Bldg 136 S Mam
SaU Lake City, Utah 84101
My Commission Expires
November 8 2008

STATE OF UTAH
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